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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

In the Matter of:

The Possession of ADVANTA BANK
CORP. .

by the

COMMISSIONER OF FINANCIAL
INSTITUTIONS

ORDER APPROVING POSSESSION

Case No. 10OQOHLGO
Judge Anthony B. Quinn

This matter came before the Court gx parte on this 19® day of March, 2010, pursuant to
the Verified Petition for Order Approving Possession of Advanta Bank Corp. (“Bank”) filed by

G. Edward Leary, Commissioner of Financial Institutions of the State of Utah (“Commissioner™).

The Commissioner was represented by Perri Ann Babalis and Bryce H. Pettey, Assistant

Attorneys General.

It appearing to the Court that the Commissioner has found that:



1. The Bank is not in a safe or sound condition to transact its business, which, under
Utah Code Ann. § 7-2-1(1)(a) (West 2004), constitutes, in part, grounds for taking possession
under Utah Code Ann. § 7-2-1(2)(a)(i) (West 2004);

2. The Bank has failed to maintain a minimum amount of capital as required by the Utah
Department of Financial Institutions, or the relevant federal regulatory agency, which, under Utah
Code Ann. § 7-2-1(1)(f) (West 2004), constitutes, in part, grounds for taking possession under
Utah Code Ann. § 7-2-1(2)(a)(i) (West 2004);

3, The Bank is or is about to become insolvent, which, under Utah Code Ann.

§ 7-2-1(1)(g) (West 2004), constitutes, in part, grognds for taking possession under Utah Code
Ann. § 7-2-1(2)(a)(i) (West 2004);

4. The Bank or its officers or directors have failed or refused to comply with the terms of
a legally authorized order issued by the Commissioner, which, undcr Utah Code Ann. § 7-2-
1(1)(h) (West 2004), constitutes, in part, grounds for taking possession under Utah Code Ann.

§ 7-2-1(2)(a)(i) (West 2004);

5. The remedies provided in Utah Code Ann. §§ 7-1-307, -308, and -313 (West 2004) are
ineffective or impracticable to protect the interest of the Bank’s depositors or creditors, or to
protect the interests the public, which, under Utah Code Ann. §§ 7-2-1(1)(1) (West 2004),
constitutes, in part, grounds for taking possession under Utah Code Ann. § 7-2-1(2)(a)(i) (West

2004), and, when found in conjunction with any of the findings in paragraphs (1) through (4)



above, is grounds for taking possession under Utah Code Ann. § 7-2-1(2)(a) (West 2004); and

6. The Bank has violated provisions of federal law that are applicable to the Bank,
pursuant to Utah Code Ann. § 7-1-325(2)(a)(i) (West Supp. 2009); specifically, the Bank is in
violation of the Federal Deposit Insurance Corporation Improvement Act (“Prompt Corrective
Action”), 12 U.S.C. Sec. 18310, which is made enforceable by the Commissioner pursuant to
Utah Code Ann. § 7-1-325(2)(b) (West Supp. 2009) and Utah Admin. Code, R333-13-3(5), and
is grounds for taking possession under Utah Code Ann. § 7-1-325(3)(a)(ii) (West Supp. 2009);
and

7. Under Utah Code Ann. § 7-2-1(2)(a)(ii) (West 2004), an order issued pursuant to Utah
Code Ann. §§ 7-1-307, -308, or -313 would not adequately protect the interests of the Bank’s
depositors or creditors, or other interested persons from the dangers presented by the conditions
found to exist, which, when found in conjunction with any of the ﬁndings in subparagraphs 6(a)
through 6(e) above, is grounds for taking possession under Utah Code Ann. § 7-2-1(2)(a) (West
2004); and

It appearing to the Court that the purpose of this proceeding is to provide this Court with
supervisory jurisdiction to review the actions of the Commissioner in accordance with, and
pursuant to, Utah Code Ann. § 7-2-2 (West 2004); and

It appearing to the Court that all conditions required by Utah Code Ann. § 7-2-1(2)(a)

(West 2004) have been met for the Commissioner to take possession of the Bank;



IT IS HEREBY ORDERED that:

1. The taking of possession of Advanta Bank Corp. by G. Edward Leary, Commissioner
of Financial Institutions of the State of Utah, is approved, and the Commissioner is vested, by
this Order and by operation of law, with title to, and the right to possession of, the business,
property, and all assets of the Bank,

2. G. Edward Leary, Commissioner of Financial Institutions of the State of Utah, is
authorized and directed to rehabilitate, reorganize, liquidate or give effect to the acquisition of,
control of, the merger with, the acquisition of all or a portion of the assets of, or the assumption
of all or a portion of the liabilities of, the Bank in spch manner as the Commissioner determines
to be in the best interest of the Bank’s depositors, creditors, and other parties in interest, and to
do all other things in connection therewith as may be authorized by law.

3. G. Edward Leary, Commissioner of Financial Institutiohs of the State of Utah, is
authorized to appoint a liquidator or receiver for the Bank if the Commissioner deems it
appropriate to do so.

4. All persons are ordered and directed to turn over immediately to the Commissioner
any of the business, property or assets of the Bank in their possession.

5. This Order shall operate as a stay of the commencement or continuation of:

(a) Any judicial, administrative or other proceeding, including service of process;

(b) The enforcement of any judgment;



(c) Any act to obtain possession of property;

(d) Any act to create, perfect, or enforce any lien against property of the Bank;

(e) Any act to collect, assess, or recover a claim against the Bank; and

(f) The setoff of any debt owing to the Bank against any claim against the Bank.
DATED this_ /9. ‘day of March, 2010.

BY THE COURT:




FDIC

Division of Resolutions and Receiverships
West Coast Temporary Satellite Office

40 Pacifica

Irvine, California 92618

(949) 208-6200

March 19, 2010

Utah Department of Financial Institutions
G. Edward Leary, Commissioner

324 South State Street, Suite 201

Salt lake City, Utah 84110

Subject: Advanta Bank Corp.
Draper, UT — In Receivership

Acceptance of Appointment as Receiver

Dear Sir or Madam:

Please be advised that the Federal Deposit Insurance Corporation accepts its appointment as Receiver of
the captioned depository institution, in accordance with the Federal Deposit Insurance Act, as amended.

Sincerely,

FEDERAL DEPOSIT INSURANCE CORPORATION

By: %"7/%

Thomas D. Giffirf, Receiver-in-Charge

}H.01.b LDCMFV/Accept Appointment as Receiver.doc

04/08
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

In the Matter of: CERTIFICATE OF APPOINTMENT OF
The Possession of ADVANTA BANK THE FEDERAL DEPOSIT INSURANCE
CORP. CORPORATION AS RECEIVER OR

by the | LIQUIDATOR

COMMISSIONER OF FINANCIAL

INSTITUTIONS

Case No. /OO 904“ (0‘?0

Judge Anthony B. Quinn

G. Edward Leary, Commissioner of Financial Institutions of the State of Utah
(“Commissioner™), as Commissioner in possession of Advanta Bank Corp. (“Bank”), having
determined and found that the deposits of the Bank are insured by the Federal Deposit Insurance
Corporation (“FDIC™), and having heretofore taken possession of the Bank pursuant to an “Order

Approving Possession” entered on March 19, 2010, under the provisions of Utah Code Ann. §



7-2-6(1)(a) (West Supp. 2009),

HEREBY APPOINTS the FDIC as receiver/liquidator of the Bank pursuant to Utah Code
Ann, § 7-2-9(2)(a) (West Supp. 2009).

Upon receiving notice, in writing, of the acceptance of this appointment, the
Commissioner shall thereupon file this Certificate of Appointment in his office and with the
Clerk of the Court, whereupon, by operation of law and pursuant to Utah Code Ann. § 7-2-9
(West Supp. 2009):

(a) the possession of all assets, business and property of the Bank shall be vested in the
FDIC, without the execution of any instruments of conveyance;

(b) the Commissioner shall be relieved from any and all further responsibility and liability
for the receivership or liquidation; and

(c) the FDIC, as receiver or liquidator, shall have all the powers and privileges provided
by law with respect to the receivership or liquidation of the Bank, and with respect to the
depositors and other creditors of the Bank.

DATED this l i day of March, 2010.

G. EDWARD LEARY,
Commissioner of Financial [p#fitutions

of the State of Utah
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

Iin 0
BED BANCORP, INC.,
Debtor.

BAD BANCORFP, INC.,

rlaintifs,

V.

FEDERAL DIPOBIT INSURANCE
CORPORATION, &8 Receiver for
ths Bank of Ban Diege,

pefandant,

FEDZRAL DEPOBIT INSURANCE
CORPORATION, &s Receiver for
the Bank of Ban Disgo,

Counterelaimant,

Ve

BSD BANCORP, INC.,

Counterdsfendant.

cass Numbar $3+12207~A31

DIBT. CT. CASE XO.
94~1341-IFC :

ORDER DENYING PLRINTIFF’'S
MOTION FOR BUMMARY JUDGMENT
AND ORDERING FURTHER
BRIEFING ON DEFENDANT’S
XOTION FOR PARTIAL BTMMARY
JUDGMENT

(poc. # 2}
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BACKGROUND
BSD Bancorp Inc. ("Bancorp") was the corporate parent of the
Bank of San Diego ("Bank"). On October 29, 1993, the Federal
Depoeit Insurance Corporation ("FDIC") was appointed receiver for
the Bank. On November 3, 1893, Bancoerp f£iled a petition under

Chapter 11 of the Bankruptcey Code.
Bancorp and the corporstions which it controlled, including

ths Bank, filed their tax returns as a consolidated group. When
& group of affiliated corporations slects to file their tax
returne as a consolidated group, the entire group is subject to
one annual tax liability. Losses in one company can be offsat
against profits in another for purposes of computing this tax
1iability, snd many intercompany tranafers have no direct effect
on tax 1isbility. The group’s parent corporation files the
return, pays the tax, receives any refunds, and deals with the
IRS generally. The corporations in the group are each saverally
liable for the entire amount of the tax. Eee_genserally Boris I.
Bittker & James B. Rustice, Federal Taxation of Corporations And

Sharenoldsers § 13.42 (6th ed. 1994).
Shortly after its bankruptcy filing, Bancorp received

federal and state tax refunds totalling about §2 million. Thoss
refunds are said to be Bancorp’s primary asset, The refunds were
concededly based on prior tax payments attributable to the Bank’e

sarnings, and have bsan kept in a segregatad account. The FDIC

i
i1/
/1
/11
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filed & contingent claim against Bancorp in the bankruptey
court,! contending that Bancorp held the tax refunds in trust for
the Bank and that they were thus not property of the bankruptcy
sstate. |

On March 24, 1994, Bancorp initiated an adversary procesding
in the bankruptcy court against the FDIC as recsiver of the Bank,
seeking a declaration that the tax refunds are property of the
estate and the avoidance of a number of prapetition payments
which Bancorp made to the Bank. This Court withdrew the
referance on August 8, 1994. Bancorp has now filed & motion for
summary judgment on its first dsclaratory judgmant claim, The
FDIC has filed a cross-motion for partial summary Judgment.

DIBCURSION

A... Debt ox Trusti

There is no disputs that Bancorp owes all ox most of the
refund money to the Bank. The primary issue here is whether this
ig an ordinary debt or a sum of monsy which Bancorp holds in
trust for the Bank. 1If the debt is an ordinary debt, the FDIC
has to share the refund money with Bancorp’s other creditors in

bankruptcy. If the monsy is held in trust, on the other hand,

/77

IThe FDIC also tried to get the IRS to pay ths federal
refunds directly to it by following the procedure sst out in
Treas. Reg. § 301,6402-7. That rule astablishes a special
procedure by which the FDIC and other receivers for insolvent
financial institutiocns can arrange to receive the institutions’
ghare of refunds owed to consolidested groups directly. Bancorp
contends that by invoking this procedure, the FDIC violated the
automatic stay. At any rats, the FDIC was unsuccessful; the IRS
paid the refunds to Bancorp.
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under 11 U.S.C. § 541(d) it is not part of the hankruptoy
estate,? and Bancorp has to hand it over to the FDIC.

1n.xs_agh.8inhnzd1”zhxxnlsxlexmgnxh_cnxn*. 473 F.2d 262,
265 (9th Cir. 1373), held that the parent of a consolidated group
scts as an agent for the rest of the group in collecting taxes
and refunds. The oourt pased this holding on Treas. Reg. §
1.1502-77, which provides -that the parsnt corporation ig an agent
of the remaining corporations for & number of purposes set out in
detall in the regulation. This holding is thus apparently
federal common law.

Furthermors, because of the agency relationship, the parant
corporation holds the monay owing to the pubsidiaries in trust
for them. 473 F.2d st 265. This accords with the general
principle that when an agent "is veated with the title to
property that he holds for his principal, he is also a trustes."
1 Austin W. SBcott & william F. Fratcher, The Law of Trusts § 8,
at 95 (4th ed. 1887).°

The rules of Bob Richards would seen to resolve the issue
and lead to the conclusion that Bancorp holds the refunds in

¢trust. Bancorp argues, hovever, that because it entered into a

INinth Circuit cases applying 11 U.8.C. § 541(d) have saild
that assets held in trust might nonetheless be proparty of the
bankruptcy estate if the state lav creating the trust was
contrary to fedsral pankruptcy policy. gam. ®.d.,

13 F.34 321, 32% & n.6 (sth cir. 1994). No case has yet
considered whether this “policy override® would apply to a trust
arising under federal law,

14

Mhe Third Circuit recently declared a similar federal
common law trust over certain refunds that a bankrupt gas
pipeline held for jts customers pursuant to an order of the
Federal Energy Regulatory conmission,

Ing.., 9587 F.2d 1039, 1055-61 (34 Ccir., 1993).
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tax sharing agreement with the Bank, their relationship wae

transformed in such & way that it holds the monsy as & debtor and

not in trust. The FDIC attacks this tax allocation agresment on

a number of grounds.

B. _ The Tax Allocation Aursament

Bancorp, the Bank, and other arrilinted corporations sntered
into a tax sharing agreement in 1991. (Pl.,‘s Ex. 17.) Thalr
boards of directors ratified it. Thers are alpo some similar
agreemants pertaining to sarlier time pericds. The agreanment
provides, in relevant part:

Any subsidiary incurring an annual loss on a tax basis that

results in a tax benefit on thse consolidated raturn shall be

reimbursed in cash in an amount deternined in a manner
consistent with the allocation of taxes to profitable
gupsidiaries. Refunds due subsidiaries from the Company
which cannot be fully funded whan due then will be carried
on the subsidiary’s booka as a "loan to parent” snd will
accrue interest at not less than the Federal Funds Rate.

The occurrence of this event is unusual and its likelihood

of happening is considered remote. All loans bstwesn parent

and subsidiary will be in accordance with applicable federal
regulations regarding affilimte transactions.

The parties have proffered no aextrinsic evidance bsaring on
the interpretation of this contract. The court conssguently
{nterprets it =s a matter of law. ¢f. Southland Corp, v, Emerald
0ll Co,, 789 F.2d 1441, 1443 (9th cir. 1986).

Before interpreting the tax sharing agréement, howaver, it
is neceasary to congsider the FDIC's contentions that portions or
all of it are invalid. It is convenient for these purposes to
conaider two relevant aspects of the agreenent meparataely.

First, the agreement appsars to establish sone guidelines for how
tax liabilities and rafunda are allocated. Thess will be

referred to as the "allocation guidelines.” Second, the
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agresement appears to 21low Bancorp to dafer payment of refunds
by, in effect, "porrowlng" the refund from the subsidiary. This
will be referred to as the v1ine of credit." Separate
consideration of these two portions of thse agreement i85 usaful
pecausa "[tlhe California casses take s very loose view of
severability, enforeing valid parts of an apparently indivisible
contract where the interests of justice or the policy of the law

. ., . would be furtherad.®" 1 B.E. Witkin, §nmmnzy_gx_gnlixg:nig

Law; Contracta § 432 (9th ed. 1887).
The FDIC argues that the agrsement {s invalid or not binding

on the FDIC for a number of rensons:!

1) 12 U.8.C. S 1823(8). That subsection provides that

No agreement which tends to diminish or defeat the interest
of the [FDIC) in any asset acquired by it . . . a6 recelver
of any insured depository institution, shall be valid
against the [FDIC) unless such agrsement--

. " .

(B) was exacuted by the depository institution and any
persaon claiming an adverse interest thersunder, including
the obligor, contsmporaneously with the acquisition of the
asget by the depository institution . . . -
The FDIC argues that ths agresnant viclates 12 U.5.C. § 1823 (e)
because it is not "contemporanecus() with the scquisition of the
asset by the depository institution.”
1f one views the "assst" as the refunds, this viaw seens
literally corract, since the refunds wera paid long after the

agreement took effect. However, this reasoning would ban 8ll tax

‘gven if the sgreemant is binding, the FDIC as receiver
appears to have the power to repudiate it under 12 U.S.C. §
1821 (e). The FDIC does not argue this issue, howaever, B0 it need
not be considered further.




O 0 =1 O 1 e B N

A2 0 A ORI M OB M N R et mh b sd e e 3
wummmmuwoownao‘hmﬁ:g

sllocation agreements because such agrsements necessarily have to

be prospective. n(s)atisfaction of the contemporaneocusnhess
requirement ghould be considered in light of commercial reality."
RIC_v. Midwest Fed. €av. Bank, 4 F.3d 1490, 1501 (9th Cir. 1993).
In this case, it is consistent wvith commercial reality, and with
the FDIC’S own yecommendations, ¢or consolidataed groups of
corporations to enter into prospective tax allocation agrsements.
1t is likewise consistent with commercial reality for banks to
approve linss of credit in advance of ths actual borrowing.
Conseguently, thes Court £inds that § 1823 (s) doss not prevent the
tax allocation agrssment from binding the FDIC.?

2) The Common law D’Oench puhme Doctrine, The common-lav
prosnch Dubne doctrine largely overlaps with 12 U.8.C. § 1823(e).
However, "[f]or D/oench Dubme to apply, thare at leant must be &
showing that the [borrower) lent himself to a schems or
arrangement vhereby the banking authority . . . was or was likely
to be nisled.” Murphy. v, FRIC, 38 F.3d 1490, 1498 (9th cir.
1994) (en banc) (internal guotation marks omitted). Here, the
agresment was sufficiently explicit that the FDIC could not have
been misled as to Bancorp’s potential right to "borrow" the

rofunds. The FDIC in fact knew in sarly 1593 that the

Sthe FDIC also argues that the ratification by the board of
directors is ineffective because the tax portion of the agrasmant
was an addendum to the agresment as sdopted by the board. The
addendum was incorporated by reference, howevar, and it apperrs
that an explicit incorporation by referencs suffices for §

1823 (e). See FRIC v, Kasal, 913 r.2d 486, 451 (Bth Cir. 1551);

, 4 F,3d 1450, 1501 (Sth
Cir. 1993) (§ 1823(s) "doss not reguire that such agreepants be
confined to the faca of any ons particular lending/borrowing
document") (quoting RIC v. Qak Apts. Jolnt Venture, 566 F.2d §95,
$99 (5th Cir. 1892)).
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arrangements for passing tax refunds through Bancoxrp were @
source of potential problems. (Pl.’s EX. 19.)

3) ZIndefiniteness. The FDIC also contends that the tax
allocation sgresment is too indefinits to be binding. It cites
In.xe Florida Park Banks Ing., 110 B.R. 986 (Bankr. M.D. Fla.
1969), where the consolidated group had a "policy"” regarding tex
allecation. The sourt thers found that the policy did not rise
to the lavel of an agreement that could override the rule of Rob
Richarde, so the FDIC got the tax refund.

The tax allocation guidelines at issue here are extremsly
vague, They state that loss-making subsidiaries will receive tax
benefits "in an amount determined in a manner gongistent wiih the
allocation of taxes to profitable subsidiariss® (emphasis added).
The agreement alsoc provides that tax paynments by profitable |
subsidiaries "will ba calculated baged on the individual
subsidiary’s stand-alons sstimated payment liability" (emphasis
added).

The line of credit provision in the agreement is not as
vagus. Howsver, nothing is said about how long Bancorp may
continua to hold on to tha borrowed funds. The interast rate
pust bo "not less than the Federal Funds Rate," but the actual
rats i{s not specified.

California courts are tolerant of indefinite terms in
contracts. Thus, for example, courts may £111 in an omitted
duration term. 1 Witkin, aupra, § 152. The interest rate could
be implied from that which comparable borrowers pay. The
allocation guidelines may be seen as setting very broad outer

1imits to how the tax burdens and benefits are spread, excluding,
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for example, payments utterly unrelated to an individual
subsidiary’s stand-alone paywent liability. Conseguently, the
tax allocation guidelines and line of credit provisions of the

tax allocation agresment are not o indefinite as to be

unenforceable.

4) Lack of Considexmtion, The FRIC also contends that the

agrsement lacked consideration to the Bank. Considaration may be
any benefit howsver small or contingsnt. Consolidatad group tax
reporting offersd the Bank at least the possibility cf lower tax
burdens as a conseguence of the bensfits of consolidation
discussed extensivsly in thse FDIC’s own papers. This is
sufficient consideration for ths tax allocation agreemant,

5) Illegality. The FDIC appears to argue that the tax
refund line of credit from the Bank to Bancorp is contrary to
applicable law and regulations. However, the tax allocation
sgreament itsslf provides that credit will be extended only in a

way conzistant with applicable regulations, which would seem to

cure any possible illsgality.

Having concluded that the tax allocation agreement is
binding on ths FDIC, it is now nacessary to consider wheathar thes
agresnent destroys the principal-agent relationship recognized in
Bob Richards, SMRLA. |

Bancorp first contends that ths very existence of a tax
allocation agreement destroys the principal-agent relationship.
It bases this contention on the fact that there was no such

sgreement in Boh Richards. However, this is an excessively
Iy
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narrow interpretation of that case. This Court interprets Egb
Richards as holding that unless the corporations in a
consolidated group agres otherwiss, the parent scts as their
agent for payment of tax and refunds. This rule is like many
other gap-£illing rules in contract law which previde a default
in the absence of applicable agresment by the parties, e.g.
U.Cc.C. § 2~205 (offer by merchant in signed writing irrevocable
vduring the time stated or if no time is stated for a reasonable
time"). Partiess to a contract do not override a gap-filling rule
simply by reaching explicit agrsement on some other matter.
Rather, the terms of their agresemant must expressly or impliedly
override the gap-£illing rule itself., It is thus necessary to
consider whether the terms of the tax allocation agreemant
expressly or impliedly override the Bob Richards principal-agent
relationship.

Bancorp points to the language "(a)ny subsidiary incurring
an ennual loss on a tax basis that results in a tax benefit on
the consolidatad return shall be reimbursed in cash" in the tax
allocation agresment. It contends that the use of the word
vreimburssd® indicates that a debtor-creditor relationship was
intendsd. It also arguss that tha refunds owing the Bank were
recorded as 8 "receivable" on its books. It cites In xe Frankliin
gav. Corp., 159 B.R., 9, 25 (Bankr. D. Kan. 1993), vhers the court
relied on the words “relmbursement® and "credits" to conclude
that a tax allocation agreanment established & debtor~creditor
relationship.

In deciding whether a transaction intanded to create a

dabtor-creditor relationship, howsver, a ocourt npust examine the

10
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econonic reality of the transaction rather than the words used.
Ses In xe Woodsen Co,., 813 F.2d 266, 272 (Sth Cir. 1587). The
economic reality here is that, except in the Hunusual®
circumstances in which the agresment allowsd Bancorp to borrow
the refund, the agrecment required Bancorp to give the Bank its
share of the refund in cash and immediately. This strongly
suggests an intent to maintain a principal-agent relationship

unless Bancorp borroewsd the rsfunad pursuant to ths terms of the

agreenma&nt,
Furthermore, ths agresment itself recognizes that sny loan

from the Bank to Bancorp would bs subject to regulations
governing loans to affilinmtes. Although the parties do not
discuss thase regulations in their papers,® it appears that 12
U.5.C. § 373c(c) (1) applies here. That subsection forbids
unsscured loens froem a Fedaral Reserve member bank to ite holding
company, while § 37ic(e) allows the Fodaral Ressrve Board €0
authorize such loans by regulation or ordsr. 12 U.S8.C.

§ 1828(j) (1) extends the restrictions of § 371¢ to all fedarally

insured banks. For a dsbtor-creditor relationship to arise

‘Bancorp does attach ae an exhibit to its complaiht sone
sxcerpts from an FDIC exaninetion manual containing an extensive

discussion of § 371c. (Pl.’s Ex. 4, at 8-11.) The FDIC cites

, 743 F. Supp. 501

(D.D,C. 1930), where the court upheld the Federal Home Loan Bank
Board’s decision to put Charles Keating’s thrift into
receivership. 1In doing so, the court found that an agresenent
regquiring the thrift to make largs payments to its parent,
ostensibly for the purposs of paying the consolidated group’s tax
1iability, fell afoul of the then-existing regulatory
rastrictions on & thrift’s lending to its parant.

, 743 F. Supp. at 508-11. Those restrictions (then
codified at 12 C.F.R. § 583.4 (1986), end since repealed) ware
similay to those in 12 U.B.C. § 371c.

11
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petween Bancorp and Bank, then, there vould presumably have to be

gome further agreement through which Bancorp supplied collateral

neeting the reguirements of § 371e(c) (1) .
Tha Court consequently holds that the tax allocation

agreement intended to abrogate the principal-agent relstionship
betwesn Bank and Bancorp only when Bancorp borrowed the refunds
from Bank under the terms of the agreenent. Bancorp holds Bank’s
ghars of the rafunds in trust, as tha)annk'l agent, unless and
until Bancorp borrows them undsr the terms of the agresnment,

There ramains the guestion whether Bancorp could properly
borrow the refunds at issue here under the terms of the
sgreement. The languags of the agreement itself provides the
answay. Bancorp is allowed to borrow n(r]efunds . . . which
cannot be fully funded when dus." Bancoerp roceivad the refunds
at issue here in cash and placed them in a segregated account.
Therefore, it had the wherewithal to pay the refunds jmmediately
to the Bank. The requirement that the refunds "cannot ba fully
funded" wes thus not met here. Bancorp had no right to borrow
the refunds under the tax allocation agreement, and it therefore
continusd to hold them in trust.” Banocorp’s motion for summary
judgment is thus DENIED.
E.___runde ip the Segragated Tax Refund Account

The FDIC’s cross-motion for summary judgment seaks an order
directing that the whole of Bancorp’s segregated tax refund

sccount be turned over to it. To decide this motion, it is

1t {8 also possible that Bancorp had no right to borrow the
refunds from the Bank because its doing so would ba inconsistent
with applicable rsgulations.

12
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necessary to determine what portion of that monhey represents

refunds owed to the Bank.
The Court doas not belisve that the parties have adeguately

briefed tha issue of what share of the refunds belongs to the
Bank. The resolution of that issue depends on how refunds
raceivaed by Bancorp are supposed to be allocated to other members
of the consolidated group. The tax allocation agreement may shed
some 1ight'on this question. Background rules of law, such as

those stated in Bobk Richaxds, may also shed light on this
question. The Court consequantly directs the parties to provide

further briefing on what shars of the refunds belongs to the
Bank. The FDIC is to file an additional brief, no longsr than 25
pages, by March 13, 1995. Bancorp may file an opposition by
March 27, 19985. The FDIC may file a 1l0-page raply by April 3,
1955, At that point, the Court may decids the FDIC’s motion for
partial summary judgment on the papers, or it may schedule an
additional hearing.

F.__Obisctions to Evidance

Bancorp objects extensively to the daclaration of Cerol
Turner filed by FDIC. The prinmary objection is that Ms. Turner
{s rendering inadmissible lay opinion. Ms. Turner states that
she has worked for over fourteasn years as 8 tax acoountant for
the FDIC. This would normally justify her testitying as an
sxpert on tax accounting. The objections on the ground of
inadnissible lay opinion are thus overruled,

Ms. Turner’s declaration appears to rely on tax records of
the Bank of san Diego. 8uch documents are adnmissible hearsay

under Fed. R. Evid., 803(6). Expert witnessces are also permitted

i3
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to rely on inadmissible avidence if "of a type reasonably relied
on by experts in the particular field." Fed. R, Evid. 703.

Hearsay objectiens to Ms. Turner’s declaration ars thus

ovarruled.
Ms. Turner’s dsclaration contains sxpart opinion on pure

questions of law. The declaration of Diane L. Gilmbert tiled by
Bancorp alsoc contains expert opinion on questions of law. Expert
opinion on guestions of lav is inappropriate. United Siates v,
Brodim, 858 F.2d 492, 496 (Sth cir. 1988). The Court has rsached
an independent conclusion on 21l guestions of law and has not
takan expert opinion as authoritative on such issues.

Bancorp has also filed evidantiary objections to the FDIC’s
memorandum of points and authorities. A memorandum of pointes and

authorities is not evidence and evidentiary objections to it are

inappropriate,
§. . Conclusion

pancorp’s motion for summary judgment on its first claim is
DENIED. The FDIC’s motion for partisl summary judgment ls
continued pending further briefing as directed by this order.

IT IB 80 ORDERED,

Dateds ___&I.JX',/%( {. M

I E. GONZALEZ U ZJ
tnited States Distridd Judge
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