IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

_____________________________ X
Chapter 11
In re:
Case No. 09-13931 (KJO)
ADVANTA CORP., et al.
(Jointly Administered)
Debtors.* :
________________________ -X
ADVANTA BANK CORP., : Adversary Proceeding
No.: 10-50795 (KIC)
Plaintiff,
RE: D.I. 25,26
-against-
Hearing Date: June 8, 2010 at 10:00 a.m.
ADVANTA CORP., Reply Deadline: June 4, 2010 at 5:00 p.m.
Defendant.
i v 7 e R P e 1 5 e X

PRELIMINARY OBJECTION TO
MOTION OF THE FEDERAL DEPOSIT INSURANCE
CORPORATION, AS RECEIVER OF ADVANTA BANK CORP., SEEKING A
DECLARATION THAT THE AUTOMATIC STAY DOES NOT APPLY OR, IN THE
ALTERNATIVE., AN ORDER GRANTING RELIEF FROM THE AUTOMATIC STAY

" The Debtors in these jointly administered chapter 11 cases, along with the last four digits of each
Debtor’s federal tax identification number, are Advanta Corp. (2070), Advanta Investment Corp. (5627),
Advanta Business Services Holding Corp. (4047), Advanta Business Services Corp. (3786), Advanta
Shared Services Corp. (7074), Advanta Service Corp. (5625), Advanta Advertising Inc. (0186),
Advantennis Corp. (2355), Advanta Mortgage Holding Company (5221), Advanta Auto Finance
Corporation {(6077), Advanta Mortgage Corp. USA (2654), Advanta Finance Corp. (8991), Advanta
Ventures Inc. (5127), BizEquity Corp. (8960), ideablob Corp. (0726), Advanta Credit Card Receivables
Corp. (7955), Great Expectations International Inc. (0440), Great Expectations Franchise Corp. (3326),
and Great Expectations Management Corp. (3328). Information regarding the Debtors’ businesses and
the background relating to the events leading up to these chapter 11 cases can be found in (i) the
Declaration of William A. Rosoff in Support of the Debtors” Chapter 11 Petitions and First-Day Motions,
filed on November 8, 2009 (the “Rosoff Declaration’™), the date the majority of Debtors filed their
petitions under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code™), and (ii) that
certain supplement thereto, filed on November 20, 2009, the date Advanta Ventures Inc., BizEquity
Corp., Ideablob Corp. and Advanta Credit Card Receivables Corp. filed their chapter 11 cases. The
Debtors are authorized to continue to operate their businesses and manage their properties as debtors and
debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. Further, in
accordance with an order of this Court, the Debtors’ cases are being jointly administered pursuant to Rule
1015(b) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™).
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Advanta Corp. (“Advanta’™), as debtor and debtor in possession in the above-
referenced jointly administered chapter 11 cases, submits this preliminary objection (the
“Objection™) to the motion, dated May 14, 2010 (the “Motion™), of the Federal Deposit
Insurance Corporation (the “FDIC™), as receiver of Advanta Bank Corp. (the “Receiver” or
“ABC™), seeking a declaration that the automatic stay does not apply or, in the alternative, an
order granting relief from the automatic stay, and respectfully represents as follows:'

Preliminary Statement

1. This Motion is yet another attempt by ABC and the Receiver to supplant
Advanta’s business judgment and substantially dilute the recoveries of Advanta’s existing
creditors. The Receiver seeks stay relief to (1) file competing tax retums (the “Receiver
Competing Returns™) for the Advanta consolidated federal income tax group (comprised of
Advanta and various subsidiaries including ABC) with respect to the 2008 and 2009 taxable
years, (ii) make certain elections thereunder to carry back net operating losses (“NOLs™) for
2008 and 2009 that are property of Advanta’s estate reversing the elections Advanta made with
respect to the NOLs in the tax returns that Advanta filed on March 14, 2010 for the consolidated

tax group for the taxable years 2008 (the “Amended 2008 Returir’™) and 2009 (the “2009

! As Advanta argued to the Court at a telephonic hearing on May 26, 2010 (the “Status Conference”),
Advanta does not believe that this Motion or the Emergency Motion for Declaratory and Injunctive Relief
filed by ABC on March 19, 2010 (Adv. Proc. D.1. 9) (the “Third Emergency Motion™) should be ruled on
absent a determination by the Court — with the Court having the benefit of an evidentiary hearing at which
Advanta would offer, among other things, expert testimony regarding the application of accounting
principles expressly incorporated in the TSA (as defined below) — of all claims or issues that ABC or the
Receiver has raised or will raise regarding the TSA and Advania’s tax elections. Per the Court’s
instructions at the Status Conference, Advanta will be submitting to the Court on June 3, 2010 a letter
further setting forth its views on the best procedure for, and scheduling of, the adjudication of the TSA-
related disputes. In the meantime, Advanta is filing this preliminary Objection, but reserves all rights to
supplement this Objection, including to supplement its existing arguments, respond to arguments made by
the Receiver, and introduce new arguments, including based on the testimony of any fact and/or expert
witness.
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Return” and, together with the Amended 2008 Return, the “Tax Refurns™), and (iii) claim for
itself — not the consolidated tax group ~ a refund attributable to the consolidated group’s 2009
NOL to which ABC is not entitled.

2. If the Motion is granted, the Receiver will exercise control over the NOLs,
which are Advanta’s property, to attempt to create an approximately $170 million claim against
Advanta. This claim would dwarf any other creditor’s claim and would dramatically reduce
existing creditors’ recoveries. The Motion is based on the faulty premise that the filing of the
Receiver Competing Returns will not harm Advanta’s estate because, according to what the
Receiver (incorrectly) alleges, Advanta’s election in the Tax Returns to carry back the
consolidated group’s 2008 NOL five years and waive the carry back of the consolidated group’s
2009 NOL (the “Tax Elections™) breached that certain Fourth Amended and Restated Tax
Sharing Agreement, dated as of May 1, 1995, by and between Advanta and its wholly-owned
direct and indirect subsidiaries (the “T.54™); indeed, the Receiver alleges that such a “breach”
already has created a claim against Advanta in the amount of at least $170 million. This breach
allegation is not supported by facts or law. To the contrary, as discussed below, and as Advanta
will establish at trial, the Tax Elections did not breach the TSA and ABC has no claims resulting
from the Tax Elections.

3. The Receiver has shown no basis to justify lifting the automatic stay
imposed by section 362 of the Bankruptey Code (the “Automatic Stay”) to permit the filing of
the Receiver Competing Returns. First, lifting the Automatic Stay has the potential to harm
Advanta and its creditors severely by allowing the Receiver to attempt to manufacture an
enormous claim against Advanta’s estate. Second, keeping the Automatic Stay in place will not

harm ABC because it aiready is receiving the full benefit that it bargained for under the TSA.
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The fact that Advanta took actions that prevented the crystallization of contingent claims under
the TSA is not a “harm.” Third, any benefit to the Receiver is speculative at best: the Tax
Elections are irrevocable elections that have been made on timely-filed returns and the time for
making the elections has expired. Contrary to its assertions, the Receiver has no right to make
new elections because the due date for the return passed before its appointment as receiver.
Moreover, even if the Internal Revenue Service (the “JRS™) accepts the Receiver Competing
Returns, the approximately $54 million tax refund that the Receiver claims would actually be
property of Advanta’s estate.

4. In any event, there is no reason to lift the Automatic Stay now. The
Motion is predicated on the Receiver’s interpretation of the TSA, which the Debtors vigorously
dispute, and the Receiver has not moved for summary judgment about its rights under the TSA ~
because it cannot given that discovery has not yet commenced. So, despite using the alleged
breach of the TSA as the foundation of the Motion, the Receiver has failed to place before the
Court its claims under the TSA. In fact, the Receiver filed a proof of claim in which it asserted
additional theories of damages in respect of the TSA and the Tax Elections,” and has informed
the Debtors that it may seek to further amend the complaint in this Adversary Proceeding to
assert new theories if the Court denies the Motion and/or the Third Emergency Motion. In
essence, the Receiver is looking for ultimate relief without ever having to prove its case and
without giving Advanta the opportunity to take discovery.

5. A pivotal issue in the Debtors’ chapter 11 cases — whether ABC has
claims under the TSA or otherwise in connection with the Tax Elections — should not be litigated

in a disorganized, piecemeal fashion at the whim of the Receiver. And because there is no

? See Proof of Claim No. 2336, annexed hereto as Exhibit “4 "
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deadline for the Receiver to file the Receiver Competing Returns (should the Court ever permit
such a filing), the Receiver is not prejudiced by maintaining the Automatic Stay now.

6. Accordingly, Advanta requests that the Court deny the Motion in its
entirety in order to allow the issues surrounding the TSA to be decided in a fair and judicially
economical way, which will conserve estate resources and allow a final resolution of all claims
arising from the TSA and the Tax Elections. Following such proceedings, should the Court
disagree with Advanta and agree with the Receiver that it has an approximately $170 million
claim against Advanta under the TSA, Advanta would likely support the Receiver’s filing of
competing returns to make alternative elections, and would work with the Receiver to seek
payment of the refund from the IRS. Under those circumstances, the IRS’s payment of the
refund would be in Advanta’s best interest — but Advanta will not know that until the Court

issues its final ruling on ABC’s claims in respect of the Tax Elections.

Background

7. Advanta is the common parent of an affiliated group of corporations,
including ABC, that files consolidated returns for federal income tax purposes. Consistent with
applicable tax law, Advanta and its subsidiaries, including ABC, entered into the TSA
prepetition.

8. The Receiver does not dispute that Advanta, as the common parent
corporation of the consolidated group, had sole authority (and therefore complete discretion) to
act on behalf of the group in matters relating to tax liability for the consolidated return years (See
Opening Brief In Support of Motion of The Federal Deposit Insurance Corporation, as Receiver
of Advanta Bank Corp. Seeking A Declaration That the Automatic Stay Does Not Apply Or, In
The Alternative, An Order Granting Relief From The Automatic Stay, dated May 14, 2010 (Adv.

Proc. D.1. 26) (the “Brief™), § 1). See generally 26 C.F.R. § 1.1502-77(a)(1)(i) (subject to
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exceptions, “the common parent . . . for a consolidated return year is the sole agent (agent for the
group) that is authorized to act in its own name with respect to all matters relating to the tax
liability for that consolidated return year, for — (A) Each member in the group . .. "’)}

9, In the exercise of such uncontested authority, on March 14, 2010, one day
before the IRS deadline, Advanta filed the Tax Returns. In the Amended 2008 Return, Advanta
amended its previously-filed tax return for 2008 by electing to carry back the consolidated
group’s 2008 NOL five years, and, in the 2009 Return, Advanta elected to waive the carryback
of any portion of the consolidated group’s 2009 NOL.*

10.  Notwithstanding that ABC was aware for months of the NOL carryback
issues and the filing deadline of March 15, 2010 for the Tax Returns, ABC waited until March
10, 2010 to send Advanta a letter requesting that Advanta file as soon as possible the 2009

Return and elect to carry back the 2009 NOL five years (a “2009 Five Year Carryback™). There

was no suggestion in the letter that such a filing and election would require Court approval.

* Following the commencement of ABC’s receivership and the satisfaction of certain notice requirements,
the Receiver became a co-agent of the consolidated group for certain limited purposes pursuant to 26
CF.R.§3016402-7(c)1). However, the Tax Elections were made and the filing deadline for the Tax
Returns passed before the Receiver acquired this co-agent status and the attendant rights, and there is
nothing in the applicable tax regulations making such rights applicable to such returns.

* March 14, 2010 was the last day to prudently file the Tax Returns because of the need to avoid the risk
of technical errors in transmitting the Tax Returns electronically to the IRS (Advanta is required to file
the Tax Retumns electronically). Indeed, Advanta’s consistent practice has been to avoid waiting to file its
tax returns until the actual IRS deadline. If Advanta did not timely file the Tax Returns, the default result
would have been that the generally applicable two-year carryback would not have been waived with
respect to the 2009 NOL (absent obtaining an extension of time to file the Tax Returns, which Advanta
determined was not in the estate’s best interests), as 26 U.S.C. § 172(b)(3) requires an election waiving
the carryback of a NOL to be made on a timely-filed tax return for the year in which the NOL arises, and
Advanta would have been exposed to a potential claim by ABC of up to approximately $71 million under
the TSA (with a refund of approximately $27 million due from the IRS). Accordingly, the Debtors
determined that it was not in the best interests of Advanta’s estate to wait until after March 14, 2010 to
file the Tax Returns.
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11. Late in the afternoon on Friday, March 12, 2010, ABC filed the
Emergency Motion of Advania Bank Corp. for Entry of an Order Compelling Debtor Advanta
Corp. to (1) Timely File a Request for an Extension of Time to File 2009 Consolidated Federal
Income Tax Return, or, in the Alternative (II) Elect to Carry Back 2009 Consolidated Net
Operating Losses Five Years (the “First Emergency Motion™) (D.1. 323). The First Emergency
Motion sought to compel Advanta to request an extension of time {o file the 2009 Retum or, in
the alternative, elect the 2009 Five Year Carryback. Notwithstanding the looming deadline to
file the Tax Returns, ABC did not file an adversary proceeding and seek a temporary restraining
order.” On March 15, 2010, Advanta filed an objection to the First Emergency Motion (the
“First Emergency Motion Objection™) (D.1. 332), asserting that the First Emergency Motion
was procedurally flawed (because, among other reasons, it was not within an adversary
proceeding), partially moot, and lacking in authorities to substantiate the extraordinary relief
requested. The same day, the statutory committee of unsecured claim holders in the Debtors’
chapter 11 cases (the “Committee”) filed a joinder to the First Emergency Motion Objection
(D.1. 333), in which it set forth its support for Advanta’s decision to make the Tax Elections.®

12. On March 14, 2010, ABC initiated this adversary proceeding (Adv. Proc.
D.1. 1), On March 19, 2010, ABC filed an Amended Complaint (Adv. Proc. D.I. 8) and the
Third Emergency Motion whereby ABC changed its legal theory to assert that, pursuant to

section 363(b) of the Bankruptcy Code, the Tax Elections were unauthorized transactions outside

> On March 14, 2010, ABC filed its Emergency Motion of Plaintiff Advanta Bank Corp. for Temporary
Restraining Order and Preliminary Injunctive Relief Against Defendant Advanta Corp. (the “Second
Emergency Motion™) after commencing this adversary proceeding (Adv. Proc. D.I. 3). The Second

Emergency Motion was subsequently withdrawn pursuant to the Order Approving Stipulation, which this
Court signed on April 6, 2010 (Adv. Proc. D.1. 15).

S The First Emergency Motion was withdrawn with prejudice by the Receiver as moot pursuant to the
Supplemental Scheduling Order entered on May 17, 2010 (Adv. Proc. D.1. 29).
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of the ordinary course of Advanta’s business and therefore void ab initio. Notwithstanding that
Advanta clearly stated in the First Emergency Motion Objection that by making the Tax
Elections it avoided triggering a potential claim of approximately $170 million under the TSA
(see First Emergency Motion Objection at § 24), the Third Emergency Motion made no
allegation of any breach of the TSA caused by the Tax Elections. On April 30, 2010, Advanta
filed its objection to the Third Emergency Motion (the “Third Emergency Motion Objection™)
(Adv. Proc. D.1. 17), explaining why the Tax Elections were within the ordinary course of
Advanta’s business. Also on April 30, 2010, the Commitiee joined in the Third Emergency
Motion Objection (Adv. Proc. D.1. 18).

13, On May 14, 2010, the Receiver filed its reply to the Third Emergency
Motion Objection (the “Third Emergency Reply”) (Adv. Pro. D.1. 24), in which it argued for the
first time that the Tax Elections breached the TSA.

14. Also on May 14, 2010, the Receiver filed the Motion and the Brief, which
argue that the Automatic Stay does not apply to a filing of competing {ax returns for the Advanta
consolidated group by the Receiver and, in the alternative, that the Automatic Stay should be
modified to permit the filing of the Receiver Competing Returns.

Objection

1. The Receiver’s Filing of the Receiver Competing Returns Is Subject to the
Automatic Stay

15.  Section 362(a) of the Bankruptcy Code operates as a stay of, among other
things, “any act to obtain possession of property of the estate or of property from the estate or to
exercise control over property of the estate.” 11 U.S.C. § 362(a)(3). Accordingly, “where a non-
debtor’s action with respect to an interest that is intertwined with that of a bankrupt debtor would

have the legal effect of diminishing or eliminating property of the bankrupt estate, such action is

US_ACTIVEM3AN12020M78221 0067 7



barred by the automatic stay.” Official Comm. of Unsecured Creditors v. PSS Steamship Co (In
re Prudential Lines Inc ), 928 F.2d 565, 574 (2d Cir. 1991), cert denied, 502 1.S. 821 (1991).

a The 2008 and 2009 NOLs Are Property of Advanta’s Estate

16.  NOLs and other tax attributes are property of a debtor’s estate protected
by section 362. See fin re Grossman's, Inc., 1997 WL 33446314, at *1 (Bankr. D. Del. 1997)
(*The Debtors’ net operating loss carryforward is property of the Debtors' estates and is
protected by the automatic stay of § 362 of the United States Bankruptey Code, 11 U.S.C. §§ 101
et seq.”). The Second Circuit, in its seminal Prudential Lines decision (928 F. 2d 565 (2d Cir.
1991)), affirmed the application of the automatic stay and upheld a permanent injunction
prohibiting a parent corporation from taking a “worthless stock™ deduction for the stock of its
debtor subsidiary because doing so would have adversely affected the subsidiary’s ability to use
its NOLs under the special relief provisions of section 382 of title 26 of the United States Code
(the “Tax Code™). The Second Circuit stated:

Including NOL carryforwards as property of a corporate debtor’s

estate is consistent with Congress’ intention to “bring anything of
value that the debtors have into the estate.”

Id at 573 (intemal citations omitted); see alse In re Fruehauf Trailer Corp , 444 ¥.3d 203 (3d
Cir. 2006) (“Property of the estate ‘includes all interests, such as . . . contingent interests and
future interests, whether or not transferable by the debtor.”) (quoting Prudential Lines, 928 F.2d
at 572Y; Gibson v. United States (In re Russell), 927 F.2d 413, 417 (8th Cir. 1991) (concluding
the “right to carry forward the [debtor’s] NOLs™ was a “property interest” of the estate); /n re
Delta Air Lines, Inc., Ch. 11 Case No. 05-17923 (PCB) (Bankr. S.D.N.Y. Sept. 16, 2005)
(finding that tax credit carryforwards were property of the debtors’ estates and approving
notification procedures and restrictions on certain transfers of claims against and interests in the

debtors to protect, among other things, $346 million in non-NOL tax credits); /n re Enron Corp.,
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Case No. 01-16034 (Bankr. SD.N.Y. 2003) (finding that the debtors’ NOL carryforwards “are
property of the debtors’ estates and are protected by the automatic stay prescribed in section 362
of the Bankruptey Code™).

17. Advanta’s consolidated tax group’s 2008 NOL is property of Advanta’s
estate. That NOL was generated entirely by losses of Advanta and its non-ABC subsidiaries in
2008. ABC clearly has no interest in the 2008 NOL because ABC generated approximately $34
million of positive net taxable income on a separate company basis in 2008. Therefore, ABC did
not produce losses in 2008 that contributed to the consolidated group’s 2008 NOL.

18.  The consolidated group’s 2009 NOL also is property of Advanta’s estate
even though it stemmed in significant part from losses of ABC. This is because there is only one
consolidated NOL per taxable year for a consolidated group, and it is an attribute of the
consolidated group, though its computation is a function of the income and losses of the group
members. See 26 C.F.R. §§ 1.1502-11(a), -21(a), (e); see alse United Dominion Industries, Inc
v. United States, 532 1J.S. 822, 830 (2001) (“Given this apparently exclusive definition of NOL
as CNOL [consolidated NOL] in the instance of affiliated entities with a consolidated return ...
we think it is fair to say ... that the concept of separate NOL ‘simply does not exist.””). As held
by the District of Delaware, NOLSs attributable to a subsidiary in a consolidated tax group are not
assets of the subsidiary. See In re. Marvel Enter Group, Inc, 273 B.R. 58, 72-73 (D. Del. 2002)
(“In the context of the consolidated tax filing group, the hypothetical stand-alone NOLs that
were calculated for purposes of the Tax Sharing Agreement were not property of [the subsidiary]
because they were a legal fiction ... Accordingly, ... [the parent’s] application of NOLs

attributable to [the subsidiary] in the Federal income tax filings of [the parent’s] consolidated
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group does not constitute a transfer from [the subsidiary] to [the parent] that is cognizable under
the Bankruptcy Code.™).

19.  Moreover, by entering into the TSA, ABC relinquished any property
interest that it even could have had in the consolidated group’s NOLs (whether or not attributable
to ABC’s losses) in exchange for the contractual rights set forth in the TSA. As recognized by
the courts in Superintendent of Ins. v Ochs (Inre First Cent. Fin. Corp.), 377 F.3d 209, 211 (2d
Cir. 2004), Franklin Sav. Corp. v. Franklin Sav. Ass’n (In re Franklin Sav. Corp.), 159 BR. 9,
29 (Bankr. D. Kan. 1993), aff'd, 182 B.R. 859 (D. Kan. 1995), and Team Financial, Inc. v. FDIC
(In re Team Financial, Inc.), 2010 WL 1730681, *8-*12 (Banks. D. Kan. Apr. 27, 2010}, when a
parent and its consolidated subsidiary tax group members enter into a written tax sharing
agreement with terms similar to those found in the TSA, the subsidiary members relinquish any
property rights they possess in the consolidated group’s tax atfributes in exchange for their rights
under the tax sharing agreement.’ Additionally, if Advanta elects to deconsolidate ABC
effective as of immediately prior to ABC’s being placed in receivership (as permitted by 26
C.F.R. § 1.597-4(g) within 120 days of the inception of the receivership, i e , on or before July
17, 2010), the deconsolidated ABC will not succeed to the portion of the consolidated group’s
2009 NOL. attributable to ABC’s losses. See 26 C.I.R. § 1.597-4(g)(4)(i).

20.  Finally, were the 2009 NOL to be carried back, Advanta’s tax basis in the
stock of ABC ~ which is similarly property of the estate — would be reduced by roughly the same
amount. As discussed below, the IRS’s discretionary acceptance of the Receiver Competing

Returns would diminish the value of this property.

” As discussed below, the TSA is wholly unlike the tax sharing agreement at issue in BSD Bancorp, Inc
v. FDIC (In re BSD Bancorp, Inc ), No. 93-12207-A11 (8.D. Cal. 1995), the unpublished decision cited
by the Receiver.
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b. The Receiver Is Seeking to Exercise Control Over Propertv of the Estate

21.  The filing by the Receiver of the Receiver Competing Returns would be
an exercise of control by the Receiver over Advanta’s NOLs. In so doing, the Receiver would
ask the IRS to apply an asset of Advanta’s — the NOLs — in a manner contrary to Advanta’s
wishes and that would harm Advanta. If the IRS then accepted the Receiver Competing Returns,
which would be solely a discretionary action (see Brief at § 20}, the refund from the IRS could
trigger a Liability from Advanta to ABC under the TSA of up to approximately $170 million,
with the effect of materially reducing recoveries to existing unsecured creditors in Advanta’s
chapter 11 case.

22.  Inaddition to the harm to Advanta resulting from the triggering of a claim
under the TSA, should the Receiver Competing Returns be filed and accepted by the IRS,
Advanta will suffer a meaningful reduction in the amount of its tax basis in its ABC stock. See
20 C.FR. § 1.1502-32(b)(2), (3)(i) (providing that absorption of the portion of a consolidated
NOL atiributable to a subsidiary’s operations results in a corresponding decrease in the parent’s
tax basis in its stock in the subsidiary). Assuming that ABC is insolvent, the stock basis will
make available to Advanta a “worthless stock” loss (in lieu of the portion of the consolidated
group’s NOLs attributable to ABC).8 See 26 1J.8.C. § 165(g). The use of the “worthless stock™
loss, unlike the use of any NOLs attributable to ABC, would not result in a claim under the TSA.
This stock loss could offset in whole or in part any gains triggered during the remainder of
Advanta’s chapter 11 case, pursuant to the terms of its chapter 11 plan or, potentially, after

consummation of the chapter 11 plan. Therefore, any reduction in this stock basis, such as

¥ In the event that Advanta electively deconsolidates ABC as of immediately prior to ABC’s receivership,
Advanta would be immediately entitled to the worthless stock loss. See 26 C.F R. § 1.597-4(g)(2){v).
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would occur if the Receiver Competing Returns are filed and accepted by the IRS, diminishes an
asset of Advanta’s estate.

23, In Prudential Lines, the Second Circuit held that the parent corporation’s
attempt to claim a worthless stock deduction in stock of its debtor subsidiary effectively would
eliminate the value of the debtor’s NOLs and, thus, would be an act to exercise control over
estate property in violation of the Automatic Stay. Prudential Lines, 928 F 2d at 573-574. The
Second Circuit determined that, if the parent were permitted 1o take a “worthless stock™
deduction, it would have an adverse impact on the debtor subsidiary’s ability to carry forward its
NOLs. The Second Circuit thus held that, “despite the fact that the [parent corporation’s] action
is not directed specifically at [the debtor subsidiary], it is barred by the automatic stay as an
attempt to exercise control over property of the estate.” Id ® The Second Circuit also held that
the permanent injunction was supported by the court’s equitable powers pursuant to section
105(a) of the Bankruptcy Code, which authorizes the court to “issue any order, process, or
judgment that is necessary or appropriate to carry out the provisions of [title 11]1.” Id ; see also
11 U.S.C. § 105(a).

24, Similarly, in /i re Phar-Mor, Inc , 152 B.R. 924 (Bankr. N.D. Ohio 1993),
chapter 11 debtors moved to prohibit transfers of their stock that could have an adverse effect on
their ability to use NOLs. The court held that the NOLs qualified as property of the estate and
issued an injunction and enforced the Automatic Stay, thereby protecting the assets of the

debtors’ estates. The court granted the relief requested even though the stockholders did not

? In the present case, unlike in Prudential Lines, the parent is the corporation in bankruptey and it is the
parent’s interest in the consolidated NOL that the Automatic Stay protects, even if the subsidiary may
also have an interest therein. Moreover, the subsidiary in Prudential Lines had not relinquished any
property rights that it possessed in the consolidated NOL by entering into a tax sharing agreement with its
parent, as ABC did here.
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state any intent to sell their stock and even though the debtors did not show that a sale was
pending that would trigger the prescribed ownership change under section 382 of the Tax Code.
See id. at 927. Despite the “ethereal” nature of the situation, the court observed that “[wlhat is
certain is that the NOL has a potential value, as yet undetermined, which will be of benefit to
creditors and will assist debtors in their reorganization process.” Id (emphasis added). The
Phar-Mor court also concluded that, because the debtors were seeking to enforce the stay, they
did not have to meet the more stringent requirements for preliminary injunctive relief:

The requirements for enforcing an automatic stay under 11 U.S.C.

§ 362(a)(3) do not involve such factors as lack of an adequate

remedy at law, or irreparable injury, or loss and a likelihood of

success on the merits. The key elements for a stay . . . are the

existence of property of the estate and the enjoining of all efforts
by others to obtain possession or control of property of the estate.

Id. at 926 (quoting In re Golden Distribs., Inc., 122 BR. 15, 19 (Bankr. S.D.N.Y. 1990)).
25.  These cases establish that it is well settled that the Automatic precludes
actions that would adversely affect a debtor’s tax position and its NOLs.

C. The Receiver Is Subject to the Automatic Stav With Respect to the Receiver
Competing Returns

26.  Inseeking to lift the Automatic Stay to allow the filing of the Receiver
Competing Returns, the Receiver’s objective is to maximize the value of ABC’s assets at the
expense of Advanta’s existing unsecured creditors. The Receiver is subject to the Automatic
Stay with respect to the Receiver Competing Returns, as demonstrated below, as it is not acting
in its capacity as a governmental unit to enforce its police or regulatory powers, but rather seeks

to use these proceedings solely to advance its own pecuniary interest.'”

' Moreover, the Receiver’s contention that it is obligated under the tax law to file the Receiver
Competing Returns is incorrect. Section 6012(b)(3) of the Tax Code and 26 C.F R. § 1.6012-3(b)}(4),
both of which are cited by the Receiver in support of this contention, merely require a fiduciary to file
returns in the same manner and form as the corporation otherwise would. Since a subsidiary in a
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27. While, under section 362(b)(4) of the Bankruptcy Code, “the automatic
stay does not reach proceedings undertaken to enforce a ‘governmental unit’s police or
regulatory power’” (see Sunshine Dev, Inc. v. Fed Deposit Ins. Corp., 33 F.3d 106, 114 n.8 (1st
Cir. 1994)), the legislative history of section 362(b)(4) makes clear that the exception contained
in section 362(b)(4) was intended to be given a “narrow constiuction™ and was not intended to
apply “to actions by a governmental unit to advance its own ‘pecuniary interest.”” [nre
Benalcazar, 283 BR. 514, 530 (Bankr. N.D.IIl. 2002); accord In re NextWave Personal
Comme'n Inc., 244 B.R. 253, 273-74 (Bankr. S.D.N.Y. 2000). Furthermore, for the exception to
apply, “the governmental unit must bring the action in its capacity as a regulator, or a private
party acting as a private attorney general.” In re Birchall, 2007 WL 1992089, at *7 (Bankr. D.
Mass. July 3, 2007) (citing Cournoyer v. Town of Lincoln, 790 F.2d 971, 974 (1st Cir. 1986);
Corporacion de Servicios Medicos Hospitalarios de Fajardo v. Mora (In re Corporacion de
Servicios Medicos Hospitalarios de Fajardo), 805 F.2d 440 (1st Cir. 1986); Javens v. City of
Hazel Park (In re Javens), 107 F.3d 359 (6th Cir, 1997)).

28.  The phrase “police or regulatory power™ is not defined in the Bankruptey
Code, but has been interpreted to refer to the “enforcement of laws affecting health, welfare,
morals and safety, but not regulatory laws that directly conflict with the control of the property
of the bankruptey estate.” City & County of San Franciscov. PG &E Corp , 433 F.3d 1115, 1123

(9th Cir. 2006).

consolidated group cannot file a consolidated return for the group — it is the parent’s duty to file this
return - these provisions are irrelevant. See 26 C.F.R. § 1.1502-75(h)(1) (“The consclidated return shall
be made on Form 1120 for the group by the common parent corporation.”). And 26 C.F.R. § 301.6402-7,
which the Receiver also cites in support of its contention, merely permits a fiduciary to file a competing
tax return, but does not obligate it to do so.
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29, Specifically, courts have held that where the FDIC is acting in its capacity
as receiver, it is not exercising “regulatory powers” that would exempt the FDIC from the
strictures of the automatic stay. Swunshine, 33 F.3d at 114 n.8 (citing Howell v. FDIC, 986 I.2d
569, 574 (1st Cir. 1993)). Indeed, courts have denied the FDIC’s request to find that it has
powers that override both substantive and procedural law governing bankruptcy cases simply
because enforcement of those bodies of law constrain the FDIC’s powers related to assets in
which it has interests as successor to a failed bank, as is the case with ABC. See, e g, Inre
Colonial Realty Co , 980 F.2d 125 (2d Cir. 1992).

30.  The Receiver cites several cases that purportedly support its argument that
the Automatic Stay does not apply to acts it commits in its capacity as a receiver (Brief at § 14),
but none involves bankruptey cases or provisions of the Bankruptey Code, much less the
application of the Automatic Stay. In fact, the only relevant cases cited in the Brief are cases in
which appellate courts held that the Receiver is nof exempt from the Automatic Stay when acting
in its capacily as a receiver. See Sunshine, 33 F.3d at 114 n.8; Colonial Realty, 980 F.2d 125
(Brief at ¥ 14, n. 4).

IL. Cause Does Not Exist to Lift the Automatic Stay

31. Section 362(d) of the Bankruptcy Code provides, in relevant part, as

follows:
On request of a party in interest and after notice and a hearing, the court shall

grant relief from the stay provided under subsection (a) of this section, such as by
terminating, annulling, modifying or conditioning such stay — (1) for cause. ..

11 U.S.C. § 362(d). “Cause” is a flexible concept and courts often conduct a fact intensive, case-
by-case balancing test, examining the totality of the circumstances to determine whether

sufficient cause exists to lift the stay. See, e.g, Inre Wilson, 116 F.3d 87, 90 (3d Cir. 1997); In
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re Laguna Assocs. Lid., 30 F.3d 734, 737 (7th Cir. 1994Y); In re Continental Airlines, Inc., 152
B.R. 420, 424 (D. Del. 1993). As one court phrased it,

There is no rigid test for determining when an unsecured creditor.. has
established cause to warrant relief from the automatic stay. Instead the cases
recognize that the bankruptcy court’s exercise of discretion m resolving motions
for relief for “cause” must appropriately consider the policies underlying the
Bankruptey Code as well as the competing interests of the creditor, debtor, and
other parties in interest. Each request for relief for “cause” under § 362(d)(1)
must be considered on iis own facts. [ re Hohol, 141 B.R. 293 (M.D. Pa. 1992);
Inre Lincoln, 264 B.R. 370 (E.D. Pa. 2001) (KJC).

32. In Izzarelli v. Rexene Prods. Co. (In re Rexene Prods, Co.}, 141 BR. 574,
576 (Bankr. D. Del. 1992), this Court established the following three-prong analysis for
determining whether cause exists to modify the stay to allow an action to continue: (i) whether
the debtor or the estate will suffer great prejudice if the action is continued; (ii) balancing of the
hardships faced by the debtor and the moving party; and (ii1) the probability that the moving
party will succeed on the merits in the action. See 141 B R. at 576.

(1) Advanta's Estate Will Be Significantly Prejudiced by the Filing of the
Receiver Competing Returns

33.  If the relief sought by the Receiver is granted and the Receiver proceeds to
file the Receiver Competing Returns, Advanta expects that the Receiver will make the 2009
Five-Year Carryback election, thereby creating a potential general unsecured claim against
Advanta by ABC of up to approximately $170 million if the Receiver Competing Returns are
accepted by the IRS. The Receiver does not dispute this fact.

34, The Receiver contends, however, that Advanta’s estate will not be
prejudiced by the lifting of the Automatic Stay because it alleges that ABC will have a claim in
the amount of approximately $170 million against Advanta in all circumstances, and that
Advanta therefore is better off if the Receiver files the Receiver Competing Returns and is able

to obtain an approximately $54 million refund that would either belong to Advanta or partially
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offset the approximately $170 million claim if it is paid to ABC (Brief at 9 39). The basis for
this allegation is the Receiver’s assertion that the Tax Elections breached the TSA and gave rise
to a $170 million claim of ABC against Advanta. But as demonstrated below, Advanta has not
breached the TSA, has not generated a $170 million claim to ABC by f{iling the Tax Returns, and
will be put at risk of enormous prejudice by the lifting of the Automatic Stay and the filing of the
Receiver Competing Returns. Accordingly, the Receiver has not made any showing that it
would have a claim against Advanta based on the waiver of the 2009 Five-Year Carryback
election.

35.  The Receiver cites three paragraphs of the TSA to support its contention.
But an examination of each shows that the Tax Elections did not breach such paragraphs. The
TSA simply neither requires that Advanta make any particular tax elections nor provides for a
claim by one member of Advanta’s consolidated group if it does not like tax elections made by

Advanta.

i Paragraph 2(a) (Payments by Member Companies to Advanta

Corp.}
36.  Paragraph 2(a) (Payments by Member Companies (o Advanta Corp ) of the

TSA, which the Receiver relies upon to support its claim of breach (Brief at ¥ 41-42), provides:

If on any Adjustment Date there is a Separate Member Tax and the tax payment
then due from the Affiliated Group is in excess of the amount of the Separate
Member Tax, then the Member shall pay to Advanta Corp. an amount equal to the
Separate Member Tax. No member shall pay to Advanta Corp. an amount in
excess of the amount which would have been payable on a separate company
basis.

The Receiver’s reliance on this provision addressing payments by subsidiaries in the group to

Advanta to argue a breach of contract claim against Advanta is misplaced. ABC made no
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payment to Advanta relating to the 2009 taxable year. This section of the TSA is simply
inapplicable to the Tax Returns.''

i Paragraph 4 (Separate Member Loss)

37.  The Receiver also is mistaken in its reliance on Paragraph 4 (Separate
Member Loss) of the TSA (Brief at Y 43). Paragraph 4 provides:

If on any Adjustment Date the separate return computation for a Member would

show a loss but not a Separate Member Refund, Advanta Corp. shall pay to the

Member an amount equal to the amount of the loss which results in a tax benefit,

determined in a manner consistent with the allocation of tax due to taxable
Members, from those losses on the consolidated return.

This provision of the TSA plainly does not have the meaning ascribed to it by the Receiver,
namely that: “where a member is injured as a result of the filing of a consolidated return, a
member pays more than the other members, or a member is deprived of a tax benefit it would
otherwise receive, the TSA provides that Advanta is to pay the member the difference” (Brief at
9 43). Such construction takes a narrow provision and adopts a meaning not found in the text. A
plain reading of Paragraph 4 shows that this provision merely applies where a member has a loss
but not a Separate Member Refund (as defined in the TSA), and such loss results in a tax benefit
on the group’s consolidated return by means of reducing the taxable income of other members of
the group.'? But the consolidated group has not realized any tax benefit from ABC’s 2009 loss:
because the non-ABC members of the consolidated group generated a net loss in 2009, ABC’s

loss was not needed to offset other income in the group in 2009. Rather than providing a

" The Receiver argues that ABC’s inability to collect a refund for the 2009 tax year is the equivalent of a
payment by ABC (Brief at § 42). But there was no right to a refund. A refund would only have become
due if the 2009 Five-Year Carryback election was made. Accordingly, any claim arising from a refund
was contingent. The failure of a contingency to occur is not a payment to Advanta as conlemplated by
Paragraph 2(a).

" Paragraph 4 provides that a payment to a member is required to be made only when the member’s loss

“results in a tax benefit... from those losses on the consolidated retum™ as “determined in a manner
consistent with the allocation of tax due to taxable Members”.
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realized tax benefit, ABC’s loss merely increased the amount of the consolidated 2009 NOL,
which has not been utilized. Therefore, Paragraph 4 does not support the Receiver’s contention
that Advanta breached the TSA.

fil. Fowrth Recital

38.  The Receiver’s reliance on the fourth recital to the TSA (Brief at § 40) (the
“Fourth Recital") likewise is misplaced.”” The Fourth Recital is not an operative provision of
the TSA, and is only relevant when interpreting contractual provisions that are ambiguous. See,
e g, Nelson Dairies Inc. v. Royal, 6 Pa. D. & C.2d 371, 71 Mont. County L. Rep. 403, 1956 WL
8287 (Pa. Com. Pl. 1956) (when the recital provisions and the operative provisions of a contract
conflict, the operative provisions, unless ambiguous, should control).

39.  Although the parties disagree on the interpretation of the TSA, neither
contends that the language of the TSA is ambiguous. Under Delaware law, a contract is not
ambiguous simply because the parties disagree as to the meaning of its terms. See Rhone-
Poulenc Basic Chem. Co. v. American Motorists Ins Co., 616 A.2d 1192, 1196 (Del. 1992) (“A
contract is not rendered ambiguous simply because the parties do not agree upon its proper
construction.™). A contract is ambiguous only if the provisions in question are “reasonably or
fairly susceptible of different interpretations or may have two or more different meanings.”

Interim Healtheare, Inc. v. Spherion Corp , 884 A.2d 513, 546 (Del. Super. Ct. 2005) (citing

* The fourth recital reads: “WHEREAS, it is the intention of the parties that if such consolidated returns
are filed, each Member company should contribute its fair and equitable share to the taxes payable by the
Affiliated Group or compensation for the reduction in the net operating loss deduction, capital loss
deduction, or other tax benefit of the Affiliated Group resulting from the inclusion of the Member
Companies in the Affiliated Group, but that in any event, the filing of such consolidated returns shall be
beneficial rather than disadvantageous to each Member company ... and that each Member company
should not with respect to any year, or part thereof, for which it is a Member of the Affiliated Group be
required to pay more in lieu of taxes or receive a payment in lieu of a refund less than it would have paid
or received if the Member company had at all times computed and paid its tax liability on a separate
return basis. 1t is intended that this will comply with the pro rata method as described in SFAS 109 and
its interpretation and all consideration of regulatory accounting principles.”
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Rhone-Poulenc, 616 A.2d at 1196). Advanta submits that the two operative sections of the TSA
cited by the Receiver clearly do not give rise to a claim by ABC against Advanta.

40.  But even if it were appropriate to look to the recitals to interpret the TSA,
while the Debtors agree with the Receiver that the TSA generally is intended to benefit its
members through the filing of a consolidated tax return, it cannot be argued by extension that
each consolidated return must be prepared, and all decisions must be made, so as to maximize
the benefit 1o 4ABC rather than other members of the tax group or the group as a whole. If this
was the intent of the parties, such a provision could have been explicitly agreed as part of the
TSA - although it is unclear why other members of the group would ever agree to such a
provision.

41.  Moreover, although the Fourth Recital contemplates that there be a
computation of the amount a Member “would have paid or received if the Member company had
at all times computed and paid 1ts tax liability on a separate return basis,” it also specifies that the
intention of the parties is that this computation must “comply with the pro rata method as
described in SFAS 109 and its interpretation and all consideration of regulatory accounting
principles.” This intention is expressly incorporated into the TSA’s operative provisions: TSA
§ 1 provides that the computation of “Separate Member Tax™ and “Separate Member Refund”
are a function of “the accrued taxes or refund of tax properly reflected in the income statement,
on a separate company basis, that should be reflected under generally accepted accounting
principals [sic].” Under GAAP, separate company computations are governed by the elections
and methods employed by the consolidated group. There are numerous elections, accounting
method choices, and other variables inherent in the determination of a consolidated group’s tax

lability generally. Often the party making the elections will be forced to make elections and
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choices that will inure to the benefit of one group member and the detriment of another, or vice
versa. Interpreting the Fourth Recital to require separate company computations to be governed
by each member’s own hypothetical optimal elections and methods (rather than the same
elections and methods as the consolidated group actually chose) would lead to absurd results and
would be impossible to administer. If this was the specific intent of the parties to the TSA, the
TSA would need to include extensive provisions governing the procedures to determine a group
member’s hypothetical elections and how those would affect the rights of all group members.
The TSA includes no such provisions. To the contrary, if requires that GAAP principles be
used, which principles mandaie that the parent’s eleciions conirol. Advanta is prepared to
introduce expert testimony to support this assertion.

iv. Other Claims

42, The only other theories for damages arising from the Tax Elections that
the Receiver articulates in the Brief are vague and not supported by any authority or detail. The
Receiver alleges that Advanta, by making the Tax Elections, “violated its fiduciary duties under
the TSA™ (Brief at 4 2, 44) and “exposed itself to a breach of contract claim and tort claims with
damages of at least $170 million” (Brief at § 39). But the Brief does not explain what fiduciary
duty Advanta has under the TSA, and does not even identify the torts supposedly committed by
Advanta that give rise to a $170 million claim. The Receiver moreover cites no authority to
support its theories.

43.  Indeed, applicable case law provides that a contractual relationship
generally does not create fiduciary duties. See, e g, Kuroda v. SPJS Holdings, L.L.C, 2010 WL
925853, *8 (Del. Ch. Mar. 16, 2010) (“Had defendants wanted everyone to enjoy a red rose of
fiduciary duty, they should not have planted white roses of contractual obligations and now ask

me to paint over them.”); Presfancia Mgmi Group, Inc. v. Virginia Heritage Foundation, 11
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LLC, 2005 WL 1364616, *6 (Del. Ch. May 27, 2005) (“The relationship between [the parties]
was a bargained-for commercial relationship between sophisticated parties, a relationship that
does not give rise {o fiduciary duties.”)."" There is nothing in the TSA to indicate the creation of
any fiduciary duty or any departure from established law on the subject.

(2)  Any Harm to the Receiver Is Qutweighed by the Harm to Advanta

44, The harm to Advanta should the Automatic Stay be lifted and the Receiver
be allowed to proceed with the filing of the Receiver Competing Returns is clear: should the
Receiver Competing Returns be accepted by the IRS, a claim under the TSA against Advanta
will be generated in an amount of up to approximately $170 million, materially diminishing any
recovery to creditors.

45.  The harm to the Receiver from denying the Motion would not compare to
the harm that granting the Motion would cause to Advanta. First, the Receiver would not be
harmed by denying the Motion without prejudice to the ability of the Receiver to refile it after
the Court has the opportunity to adjudicate all issues relating to the TSA and the Tax Elections
because there are no IRS or other deadlines requiring the Receiver to file the Receiver
Competing Returns prior to the adjudication of the TSA-related issues. Indeed, it is Advanta’s

understanding that there is no remaining action to be taken by the IRS with respect to the Tax

" Additionally, applicable case law clearly supports the notion that a parent has no fiduciary duty to its
subsidiaries with respect to tax attributes. Indeed, Advanta owes no fiduciary duty to ABC to make or
waive tax elections. It is well-established that a parent’s decision regarding allocation of tax savings
among affiliated group members should be reviewed under the deferential business judgment rule. See
Meyerson v El Paso Natural Gas Co., 246 A.2d 789 (Del. Ch. 1967), Casev. NY. Cent. R.R Co., 204
N.E.2d 643 (N.Y. 1965); W. Pac. RR. Corp. v W Pac RR Co, 197 F.2d 994 (9th Cir. 1951), vacated
on procedural grounds, 345 U.S. 247 (1953). As a result of cases such as Meyerson, Western Pacific,
and Case, a per se rule has evolved that a parent’s decisions concerning the allocation of tax savings
among consolidated group members (including a parent’s entitlement to retain or take all tax savings for
itself) is a business judgment with which courts generally will not interfere unless the evidentiary
presumptions are overcome. See also Marvel 273 B.R. at 78-79 (applying business judgment rule to
analysis of breach of fiduciary duty claims in connection with subsidiary’s entry into consolidated group
tax sharing agreement).
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Returns, given that the 2009 Return sought no refund and the 2008 Amended Return has already
been processed by the IRS, with the reapplication of a refund previously received by Advanta.
The Receiver has the same ability to file the Receiver Competing Returns in October as it does
now.

46. Second, as previously discussed, the Tax Elections did not breach or
create any claims under the TSA. The Receiver may regret ABC’s entry into the TSA, but it
should not be allowed to argue that it has suffered harm by virtue of its receipt of the full benefit
it bargained for in the TSA.

(3 The Probability of the IRS Accepting the Receiver Competing Returns Is
Speculative

47. Contrary to the Receiver’s assertion, sections 6012(b)(3) and 6402(k) of
the Tax Code and 26 C.F.R. § 301.6402-7 (the “6402-7 Regulation™) do not impose on the
Receiver a duty to file competing tax returns (Brief at 9 46), and the 6402-7 Regulation cannot
reasonably be interpreted to give the Receiver the right to file competing tax returns for tax years
for which the deadline for filing a tax return has passed prior to it becoming a fiduciary.

48.  Section 6012(b)(3) of the Tax Code provides that a fiduciary of a
corporation has the same obligation to file a tax return for the corporation as the corporation had.
However, where a corporation is a subsidiary member of a consolidated group, the duty to file
the group’s tax return falls upon the parent rather than the subsidiary. See 26 C.F.R. § 1.1502-
75(h)(1) (“The consolidated return shall be made on Form 1120 for the group by the common
parent corporation.”).

49, Furthermore, the 6402-7 Regulation is not operative until a fiduciary is
authorized to act as a receiver or conservator for a financial institution. See 26 CF.R. §

301.6402-7(a)(1), (b}4). Interpreting the 6402-7 Regulation in a way that permits the Receiver
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to file competing returns for taxable years for which the deadline for filing a tax return has
passed, and even for taxable years that have otherwise closed, before the Receiver’s appointment
as receiver would create havoc in the tax system. Indeed, were this the correct interpretation of
the 6402-7 Regulation, one would reasonably expect to find in the 6402-7 Regulation provisions
governing the number of prior years to which such a right would apply, and the applicability of
the statute of limitations with respect to such right, or some explicit recognition that the
fiduciary’s rights apply retroactively.”” But such provisions do not exist. It is therefore
inappropriate to read the 6402-7 Regulation in a manner that extends the Receiver’s right to file
competing tax returns to taxable years for which the deadline to file a tax return has passed
before the Receiver’s appointment as receiver.

50.  Even if the 6402-7 Regulation is interpreted to permit a receiver to file a
competing return for such tax years prior to the commencement of the receivership, the IRS has
discretion not to accept competing returns. The Receiver provides no basis for its bald claim that
the likelihood that the IRS will accept the Receiver Competing Returns is “very high” (Brief at
9 46). In fact, the IRS could easily reject the Receiver Competing Returns to avoid voluntarily
paying an approximately $54 million refund that it otherwise would be forced to pay, as well as
on the merits. All either the Receiver or Advanta can do is speculate as to whether the IRS
would accept the Receiver Competing Returns.

51.  Furthermore, even if the IRS were to accept the Receiver Competing
Returns and make a refund payment, this refund would belong to Advanta and not ABC because

ABC relinquished any property rights that it had in refunds received by the Advanta consolidated

¥ For example, the Treasury regulations governing tax-exempt organizations provide that tax-exempt
status shall be retroactive to a corporation’s date of incorporation if the corporation files IRS Form 1023
within 15 months following such date, but if the form is not filed within such period, tax-exempt status is
effective only upon the filing. 26 C.F.R. § 1.508-1(a)}(1), (2).
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group when ABC entered into the TSA. Courts considering this 1ssue have regularly and
consisiently found that where a parent and subsidiary have entered into a tax sharing agreement
like the TSA, a debtor/creditor relationship, not an agent/principal relationship or a constructive
trust, is created with respect to a tax refund. See, e g, Ochs, 377 F.3d at 211 (finding that a
debtor/creditor relationship existed, and that “a constructive trust was not warranted . . . because
the relationship between the parties was governed by a written agreement™); Franklin Sav Corp ,
159 B.R. at 29 (holding that an agreement between a parent and its subsidiary regarding tax
liability led to the creation of a debtor/creditor relationship); Team Financial, 2010 WL
1730681, *8-*12 (same).'® The result is that any refund paid by the IRS in respect of Advanta’s
consolidated tax returns would belong to Advanta, and ABC could only assert an unsecured

prepetition claim for any amounts to which it would be entitled under the TSA."

' As with the Receiver’s alleged claims in respect of the TSA, the Motion has implicated the dispute over
ownership of any refund, but has not properly put the issue before the Court. If the issue becomes ripe for
the Court’s adjudication, the Debtors will more fully brief the issue and develop the factual record.

" The Receiver’s authority in support of its argument that it is entitled to any refund because Advanta
acts as its agent is not persuasive. fn re Bob Richards Chrysler-Plymouth Corp., 473 F 2d 262, 265 (9th
Cir. 1973) (Brief § 48), is a Ninth Circuit case that does not control in this jurisdiction, and involves a fact
pattern that is in no way similar to the present one: the case did not put a tax sharing agreement at issue,
but the court expressly noted that parties are “free to adjust among themselves the ultimate tax liability”
by agreement, which undermines the Receiver’s argument that a principal-agent relationship is
automatically created in such circumstances. Indeed, it is not clear why a principal would need its agent’s
agreement as to its entitlement to a tax refund — under ordinary principles of the law of agency,
instructions to its agent would be sufficient for any amounts due to be paid over. The Receiver further
cites BSD Bancorp, Inc. v FDIC, No. 93-12207-A11 (8.D. Cal. 1995) (Brief Ex. C), an unpublished
decision in the Southern District of California (and, thus, having no precedential value even within its
own jurisdiction), with facts that are wholly distinguishable from the facts at issue here. In BSD Bancorp,
the court focused on the language that it interpreted as requiring the parent to give its subsidiary “its share
of the refund immediately and in cash,” id at 11, indicating that the parent was acting as a mere conduit
for any funds actually received fiom the IRS. The TSA, on the other hand, envisions the obligation by
Advanta to make a payment to its subsidiaries calculated with reference to a hypothetical Separate
Member Refund (as such term is defined in the TSA).
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IIE.  Relief from the Automatic Stay Is Premature

52.  Relief from the Automatic Stay is premature in these early stages of the
proceedings surrounding the TSA. Despite claims to the contrary, the Receiver has not shown
that Advanta has breached the TSA by submitting the Tax Returns without electing the 2009
Five-Year Carryback. Further, and as discussed in detail above, there are no compelling reasons
to grant the Motion and lift the Automatic Stay at this stage, given that the Receiver will not be
prejudiced in any way should the various issues surrounding the TSA be finally resolved by the
Court on the expedited schedule to which Advanta is prepared to agree. There are no looming
deadlines, or in fact any deadlines whatsoever, relating to the IRS’s review of the Tax Returns,
nor is the Receiver subject to any deadline with respect to its filing of the Receiver Competing
Returns. The deadline has already passed for making the elections relevant here. If,
notwithstanding this, the Receiver were able to convince the IRS to accept different elections, the
IRS would be accepting them late or, in effect, saying there is no deadline for the Receiver.'® In
either event, the Receiver would be unaffected by any deadline. On this basis alone, the Court
should deny the Motion as premature.

Conclusion

53.  Based upon the foregoing, Advanta submits that the relief requested in the
Motion is not warranted by the facts, circumstances, or applicable law and the Motion should be
denied. But in light of the concerns raised herein, if the Court grants the Motion, Advanta

respectfully requests that the Court require the Receiver to include in its filing with the IRS of

26 U.8.C. § 301.6402-7(f) provides that the IRS, in its sole discretion, can adjust the common parent’s
properly-filed return or accept or adjust the competing return filed by the fiduciary. Accordingly, either
the IRS requires that the Receiver’s competing return has to have been timely filed, which is not possible
since the filing deadline passed even before ABC was put into receivership, or the IRS determines that it
is able to take the Receiver’s competing return into account regardless of any filing deadline.
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the Receiver Competing Returns a response to such filing prepared by Advanta so that the IRS
may consider Advania’s arguments in determining whether to accept the Receiver Competing
Returns.

WHEREFORE, Advanta respectfully requests that the Court deny the Motion in

all respects, and grant such other and further relief as it deems just and proper.
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Attachment to Proof of Claim
of The Federal Deposit Insurance Corporation
Advanta Corp, et al
Case No : 09-13931-KJC

The Claimant

I This proof of claim (the “Proof of Claim™) 15 submutted by the Federal Deposit
Insurance Corporation (the “FDIC™) i 1ls capacity as receiver (the “FDIC-R"} of Advanta Bank
Corp , a stale chartered Utah industrial bank that 15 headquartered 1 Utah (“4BC") The Federal
Deposit Insurance Corporation (FDIC) 1s an independent agency created by the Congress, under
12US8C § 1811 et seq, to maintain stability and public confidence in the nation's financial
system by wnsuring deposits, examining and supervising financial institubions for safety and
soundness and consumer protection, and managing recerverships The FDIC-R files this
Attachment and Exhibits hereto i support of the Proof of Claim  This Proof of Claim 15
submutted pursuant to 11 USC § 501 and Rule 3001 of the Federal Rules of Bankrupicy
Procedure

Background and Summary of FRIC Claims

2 This 15 a claim against Advanta Corp (“Advanta”), a deblor and deblor n
possession 1n the above-captioned cases To the extent that Advanta was operating on a
consohidated basis, the Claim, as defined below, may extend to additional debtors and debiors in
possesston i the above-captioned cuses (the “Debtors™} The FDIC-R reserves ils nights to
amend the Prool of Claim 1o assert the Claim, or any additional claims, agamsi additional
Debtors

3 The FDIC-R has multiple claims aganst Advanta, the bases of which are set forth
in the summary chart below and detailed herem, i an unhqudated amount but which the FDIC-
R beheves at this time will be well m excess of $200 milhon (the “Claim™) Furthermore, the
IFDIC-R 18 entitled to superprionty or prionty claim status with respect to a portion of the Claim,
including but not hmited 1o, relating to the avordance and recovery of {fraudulent transfers that
are subject to 12 USC § 1821(d)(17) (which nghts are supertor 1o even administrative claim
expenses against Advanta's bankruptcy cstate as provided under Title 11) and capital mainience
obhgations under 11 U S C §§ 507(u)(9}, 503 and/or 365(0)

4 Pursuant to 12 U S C § 1821(d)(2), the FDIC-R succeeds by operation of the law
to the nights, tiles, powers, and privileges, mcluding legal claims, of ABC, and any stockholder,
member, accountholder, depositor, officer, or director of ABC  Further, pursuant o 12USC §
1821(g), and notwithstanding any other provision of federal faw, the FDIC-R 1s subrogated 1o all
rights of any payment to any depositors upon either payment to depositors or the making of
provisions for payment to the deposiiors of ABC This Claim 1s based m part on the FDIC-R’s
subrogated rights agminst Advanta for Advanta's failure to comply with regulatory requirements
and applicable law The FDIC-R’s claim against Advanta 1s based, in part, on Advanta's failure
lo adequately mamtamn the capitalization of ABC, which falure has damaged the FDIC 1n an
unliquidated amount which the FDIC-R believes 15 in excess of $7,000,000 The FDIC-R acts to
protect insured depositors and creditors of ABC  The clarms set forth herein 1n large part arise
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out of and relate to Advanta's actions by and through 11s agents, to direct ABC for the benefit of
Advanta at the expense of ABC In addition to the specific bases for the claims discussed below,
Advanta is liable to ABC under various theories at law and n equity, mcluding, without
[imitation, quantum meruit, quantum valebant, assumpsit for money lent, assumpsit for money
had and recerved to the use of Advanta, unjust enrichment, and mutual mistake of fact, because
m all instances, ABC provided money, goods and/or valuable services to Advanta for which
ABC, under the foregoing principles, 1s entitled to be re-pard  Further, some or all of the claims
set forth heremn may be entitled to prionty under, among other sections of chapter 11 of Title 11,

1HUSC §3507

Summary of FDIC Claims

Tax Related Entitlements

Amounts undetermined at present relating to ABC’s
claims and nphts against Advanta stemmng from
consolidated federal, state and local tax returns filed or
to be filed by Advanta on behalf of, among others,
ABC, including, but nol limited to, any rights with
respect to net operating losses  Significant amounts of
{ederal, state and local 1ax related refunds that have
been received by Advanta are outstanding or that may
be sought m the future based on consohdated tax
returns are due and owing to ABC and are therefore
property of the ABC recetvership and not the
bankruptcy estates of Advanta or any other Deblors
The FDIC-R asserts that any refunds currently n the
possession of Advanta (or which come nto the
possession of Advanta 1n the future) are not properly of
the bankrupicy estates but are bemnp held in trusi by
Advanta for the benefit of ABC and/or the FDIC-R and
are property of the FDIC-R  To the extent a court of
competent jurisdiction finds that such tax refunds are
not property of the FDIC-R or are not bemng held in
trust and are determined to constitute property of the
bankruptcy estates, the FDIC-R, in the alternative,
asseris a prionty or general unsecured claim for such
tax refunds

Capital Maintenance Obligations

Amounts undeternined at present relating 1o Advanta’s
lailure 10 maintamn adequate capilalization ol ABC as
iequired by applicable law, poheies adopted by
Advanta, regulatory requwements and  contract
(including claims [or breach), which are subject to
priority under 11 US C § 507(a)}9), 11 USC § 503
and/or 11 USC § 365(o) At this tume, the FDIC
believes 1t 1s owed at least $7,000,000 with respect to
this specific claim
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Claims Based on Avoidance
and/or Recovery of Fraudulent
Transfers

Amounts undetermined at present relating to claims
based on the FDIC-R's nghts to aveid and recover
direct or indirec! transfers of funds and property from
ABC 1o Advanta or transferees of Advanta which
consiiiule constructive or actual frauduient transfers,
obhpgations or payments to Advanta These claims may
be entitled to “superprionty” to the extent such elaims
fall under 12 USC § 1B2Ud)(A7)(D) In the event
such claims do not fall wunder 12 USC §
1B21(d)Y(17Y(D), these claims are general unsecured
claims to the extent not deemed ta have ansen afier the
filing of Advanta’s chapter 11 petition However, to
the extent such transfers arose after the filing of
Advanta’s chapter 11 petition, these claims are entitled
1o admnisirative expense priority

Tort Based Claims

Amounts undetermined at present relating to breaches
of fiduciary duties, constructive fraud, negligence,
andfor gross nephgence of Advanta and/or the directors
and officers of Advanta causing damage to ABC and
the hiabthty of Advanta in connection therewith  These
clasms are subject to admimistrative expense prionty to
the extent they arose alier the [filing of Advanta’s
chapter |1 petsion  To the extent a cowrt of competent

junsdiction finds that such claums are not entitled to

admimistrative prionity, in the altemative, the FDIC-R
asgerts that such claims should be entitled to either
prianity or general unsecured clanm status

Contract Based Claims

Amounts undetermined at present relating to breach of
contraet, breach of imphed duty of poed farth and fair
dealing, and unpust ennichment due Lo Advanta’s fallure
to adhere 1o the terms of the Tax Shaning Agreement,
as defined below, and Advanta’s faijure to elect to
carryback 1ts 2009 net operating losses The FDIC
estimates that it 15 owed n excess of §170 mitlion on
account of Advanta's breach of the Tax Sharing
Agreement  This 1s an administrative, priomty or
general unsecured claim

Setofl and Recoupment Claims

Amounts undetermuned at present relating to nights of
setofl or recoupment available under apphcable Jaw
The FDIC-R 15 investigating whether such claims may
be available to 1t and/or ABC and expressly reserves all
of its nghts to assert such claims m the futwe At
present, the FDIC-R estimates that nghts of setoff
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and/or recoupment may be 1n excess of $5 5 mullion

Insuranee Proceeds and Premium

. Insurance proceeds 1n an unligwidated and contingemt
Refund Claims P 4 &

amount and vnearned premium refunds, to the extent
pad by ABC, m an amount to be determined for
varipus insurance policies.  These monies are not
property of the Debtors’™ estates but instead consttute
property  of ihe FDIC-R as ABC's  recerver
Alternatively, to the extent that a court rules that less
than all of the montes belong to the FDIC-R, the FDIC-
R claims s share of such amounts that arc held to be
property of the Debiors” estates and incorporates these
suns o this Proof of Claim

Litigation Recovery Claims

Undetermined unhquidated claims as described herein

5 On November 8, 2009, Advanta and certam of 1ts consolidated subsidiarnies
voluntanly filed petitions for rehief under Chapter 11 of the United States Bankruptcy Code (11
USC §§8 101 er seq ). This Proofl of Claim s submisted 1n Case No 09-13931-KJC currently
pending 1n the Umted States Bankruptcy Courl for the District of Delaware (the “Bankriuptcy
Conrt™

) On March 19, 2010, ABC was closed by the Utah Department of Financial
Institutions  The FDIC was duly appointed as the Receiver of ABC  ABC was a directly held,
wholly-owned subsidiary of Advanta Advanta was ABC’s holding company for purposes of
apphicable laws and regulations goverming such holding companies

FDIC Claims

7 JAX RELATED CLAIMS

a The FDIC-R asseits claims and rights agamnst Advanta stemmung from tax
related tssues ansing from consolidated 1ax returns filed by Advanta on behalf of, among others,
ABC (“Tax Claims™) Advanta 1s the common parent of an alfiliated group, ABC among the
members, that files consolidated returns for federal mcome tax purposes (the “Group™) in
conformance with a tax sharing agreement dated May 1, 1995 (the “Tax Sharing Agreement,”
attached hereto as Exhibit 1} The Group had consolidated net operating losses (“CNOLs"™)
totahing $8,123,872 and $628,081,799 1 1ts 2008 and 2009 taxable years, respectively  Under
the Internal Revenue Code of 1986, as amended (the “Code™), net operating losses (“NOLs™)
may be carried back two years and caried forward 20 years to offset taxable income mn such
years However, amendments to the Code that became effective on November 6, 2009 permitted
NOLs ansing i one taxable year of the taxpayer’s choosing ending after 2007 and begimning
before 2010 to be camried back three, lour, or five years subject to cerlasn conditions and
limuations, at the election of the 1axpayer (the “five-year carrpback™) On March 14, 2010,
Advanta e-filed the Group's 2009 consohdated tax return but did not elect the five-year
carryback with respect to the Group's 2009 CNOLs (the “2869 Tax Refurn”) Instead, Advanta

4
NYH 13051 20-2 084080 0019




elected to warve the five-year carryback In addition, Advanta filed an amended consolidated tax
return for the 2008 taxable year electing the five-year carryback with respect to the Group’s 2008
CNOL (the “2008 Tax Return')

b. Sigmficant amounts of federal, state and local tax related refunds that have
been recetved by Advanta, or are outstanding based on filed consolidated ax returns or returns to
be filed, notably the 2008 Tax Return and 2009 Tax Return, are due and owing to ABC, and not
Advanta or any other Debtors, A tax refund resulting from offsetting losses of one member of a
consolidated filing group aganst the income of that same member 1n a prnior or subsequent yca
mure 1o the benefit of that member, namely ABC  Allowing Advanta 1o retain any refunds
arising from a subsidiary’s losses simply because the parent and subsidiary chose a procedural
device to {aciliate their income tax reporiing unjustly enriches the parent and 1s a breach of
Advanta’s contractual and fiduciary duties to ABC  Any amounts recerved by Advanta in
conncetion therewrth will be held 1 trust for ABC and would not constitute properly of Advania
or any other Debtors or thewr respective bankruptcy estates

c Pursuant to the Code or state tax laws, as apphcable, ABC has an
independent right to pursue, contest. compromise, or settle any tax related adjustment or
deficiency relating to ABC

d ABC was a sigmificant operating entity for Advanta and 1t was ABC that
mcurred significant losses which are the basis of pendmg tax refunds owed by the Internal
Revenue Service, state and local tax authoriies  All such refunds are property of ABC and not
Advanta's estate by operation of the law notwithstanding the Tax Shanng Agreement Upon
information and belief, the tax refunds are significantly, if not entirely, atinbutable to the income
and loss of ABC, and not Advanta or any other Debtors, and ABC’s portion ol the refund
belongs entirely to the FDIC-R  Advanta’s or any other Debtors’ receipt of ABC’s portion of tax
related refunds should be immediately turned over to the FDIC-R, and the FDIC-R reserves all
nghts relating to its claim for turnover of such tax refunds

e. Because the tax refund belonps to the fmled ABC, to the extent that the
Debtors claim an iterest in this refund, 1 must pursue that claim through the receivership claims
process prescribed by 12 U S C § 1821 (d)(3) — (13). Unless the Debtors complete this process,
this Court lacks junsdiction over any issue relating 1o the tax refund FDIC-R specifically
reserves the right to litigate, prosecute, dispute, contest, compromuse or settle any purporied night
of setoff or offset claimed by Advanta or any other Debtors relating to tax refunds in the proper
venue under Title 12 The FDIC-R’s claims and defenses are not subject to the junsdiction of
the bankruptcy court, but rather are mdependent property nights and claims that are subject to the
exclusive junsdiction under Title 12 and administratve hearings pursuant 1o 12 USC §
1821(d)

f Without prejudice to any of the above, fo the extent that a court of
competent jurisdiction determines that all or a portion of the tax refunds are property of the
Debtors’ estates, ABC and/or the FDIC-R asserts a claim agamnst Advanta or any other Debtors
for tax related refunds owed to ABC as an administrative expense pursuant to 11 US C § 503,
through setoff or otherwise, or as a priority or peneral unsecured claim
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8 ADVANTA'S CAPITAL MAINTENANCE OBLIGATIONS TO ABC

a FDIC-R’s Claum arises in part from Advanta’s obligation 1o maintan and
guarantee the appropriate capital levels of ABC pursuant to apphcable capital and hquidity
requirements including, but not hmited 0. (1) the statutory and regulatory provisions set forth i
12 USC § 18310 and other regulations promulgated thereunder, (i) that certain Agreement to
Provide a Borrowing Facility and Assute Maintenance of Caputal Levels, dated June 30, 2009,
between Advanta and ABC (the “Capuital Maintenance Agreemens”, attached hereto as Exbibt
2), and (1) the Federal Deposit Insurance Corporation’s Order to Cease and Desist aganst ABC,
dated June 24, 2009 (the “C&D Order™) (collectively, “Capital Maintenance Claims”) The
Capital Maintenance Claims are priority claims under chapter 11 of Tatle 11, including without
himitation under 11 US C § 503, 11 USC. § 507(a)9) and/or 11 US.C § 365(0) Among
other {hungs, Advania failed to comply with the “prompt corrective achon” provision as codified
under the statutory and regulatory scheme set forth under 12 U.S.C § 1831o which imposes a
capital maintenance obligation and mandates cash infusions to ABC

b. Advanta's failure to, among other things, suffictently mamtamn the
appropniate capitalization of ABC damaged ABC in an unhigudated amount m excess of
$7,000,000

¢ Advanta’s actions and/or omissions to take approprate measures as well
as Advanta’s failure to adequately capitalize ABC based upon an accurate valuation of ABC's
assets, contributed to and caused the luck of appropriate capitahization of ABC as required under
applicable statutes and regulations 1 &n amount to be determined based upon the FDIC-R’s
investipation and analysis under way

d The FDIC-R’s claims based upon ABC's msufficient capitalization are
entitled 1o prionty pursuantto 11 U S C §503, 11 USC §507(a)9) and 11 US C § 365(0)

9 AVOIDANCE OF FRAUDULENT TRANSFERS FROM ABC

a Part of the FDIC’s Claim arises from the FDIC’s authonty, as Receiver of
ABC, 1o avoud and recover a transfer of any interest of an mstitvtion-affihated party or any
“persons” that the FDIC-R determines 15 a debtor of ABC, any transfer of any interest or
obligation in property that may have been made with the intent to hinder, delay, or defraud ABC,
the FDIC-R or any other appropriaic Federal Banking agency within five years of the datc of
appotntment of the FDIC as Recetver of ABC pursuant to 12 USC § 1821(d)}(17) Subject to
the FIMC-R's ongoing tnvestgation. the FDIC-R may be entitled to avoid and recover property
fraudulently transferred, including any interests of Advanta as either an “mstitution affiliated
parly” or a “debtor” In this respect, the FDIC-R’s rights under Section 1821(d)(17) are supenor
to any rights of a trustee or any other party (other than any party which 18 a Federal agency)
under Title 11 or the powers given Advanta 12 U S C § 1821(d)(17)(D) As such, the FDIC-R
may have a statutlory “superpriorsty” to recover all fraudulently conveyed transfers subject to that
statute over all other creditors of Advanta The FDIC-R reserves all nghts to recover the
properly transferred, or, 1f a court so orders, the value of such property (at the tme of such
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transfer) from the nitial transferee, the mstuution-affihated party, or the person for whose
benefit the transfer was made, or from any immediate or mediate transferee of any such minal
transferee 12U S C § 1821(d)(17)(B)

b Further, and subject to FDIC-R mvestigations related hereto, the FDIC-
R’s Claim may also include and be based on its authority under applicable state law cnactments
of the Umform Fraudulent Transfer Act, successor statute 1o the Umform Fraudulent
Conveyance Act including the Delaware Umiform Fraudulent Transfer Act (6 Del C §§ 1301 &
seq ), the Utah Uniform Fraudulent Transfer Act (Utah Code Ann §§ 25-6-1 er seq ), and the
Pennsyivamia Fraudulent Transfer Act (12 PaC S §§ 5101 er seq ) to avoid and recover (amaong
other things) transfers or obligations within the statutory reachback period set forth in such state
statutes (the “State UFTAs™) The FDIC-R has standing to assert a claim against Advanta under
the State UFTAS since 1t succeeds to the rights of ABC as a creditor under state law pursuant to
12USC §1821(d}2)A) More specifically and without lmutation, to the extent the FDIC-R’s
Claim includes transfers subject to State UFTAs, the FDIC-R has standing to avoid and recover
transfers pursuant to 12 USC § 1821(d)(2) which provides that the FDIC-R succeeds to all
rights of the institution and any depositors of the nstitution  Accordingly, the FDIC-R 1s a
“crediior” and has nghts aganst various “debtors™ mcluding Advanta as those terms are defined
in the State UFTAs

c Actual Fraud Advanta may have engaged n actual fraud with respect (o
its decision to waive the five year cairyback of the 2009 NOLs for sts 2009 Tax Return  The
inlerests and the assets mn the transfer, namely ABC’s NOLs, subject to State UFTAs, were
relained and controlled by Advanta wih respect to such transfers as the controlling holding
company and parent of ABC  The transfer intentionally “hundered,” “delayed,” and “obstructed”
ABC’s recovery of momes nightfully owed to it by Advanta and wivolved sigmficant and
substantial assets of ABC.

d. Construcive Fraud Under the State UFTAs, ABC may also have a clam
against Advanta for “constructive fraud” because Advanta incurred obligations without receiving
“reasonably equrvalent value” and Advanta was tnsolvent at the time, or was rendered 1nsclvent
by the subject obligations and transfers  Reasonably equivalent value may not have been
recerved by Advanta as 1o the transfers subject to the State UFTAs as further described m this
Claim

e, Based on the foregoing statutes, the FDIC-R may be entitled to avord and
recover an unhquidated amount of assets trans(erred from ABC to Advanta and/or other Deblors

10 TORT CLAIMS

a ABC’s claims (and therefore the FDIC-R’s Claim) are also based upon the
breaches of fiduciary duties, constructive {raud, neghgence, and/or gross negligence of Advanta
and/or the directors and officers of Advanta causing damage to ABC and the hability of Advanta
in connection therewith  Such directors and officers may have faled to meet their lawful
obligations to act 1n the best interests of ABC, mcluding, but not limited to, waving the five-year
carryback of the 2009 NOLs, refusing to adequately capitalize ABC, failing to recognize the
conflicts of mterest faced by dual executives of Advanta and ABC and taking action that resulted
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in losses to ABC. These claims are subject to admitnistrative expense prionty to the extent they
arose afier the filing of Advanta’s chapter 1 petition

11 CONTRACT CLAIMS.

a The FDIC-R asseits claims against Advanta stemmung from s breach of
the Tax Sharing Agreement, including breach of the express terms of the Tax Shanng
Agreement, breach of the imphied duty of good faith and fair deahing, and unjust ennichment
Advanta’s deciston to waive the five-year carryback for its 2009 Tax Return breached the
express terms of the Tax Sharing Agrecment  Additionally, Advanta failed to act i good faih
when 1t intentionally chose an action that harmed ABC, namely the decision to waive the five-
year carryback for the 2009 NOLs

b Had Advanta clected the five-year carryback for its 2009 Tax Return,
ABC would have had a $170 million peneral unsecured claim aguinst Advanta  This $170
mullion 15 compnsed of the $54 milhion tax refund that ABC was depnived of 1n 2009, 1 addition
to $116 mullion as repayment for cash advanced by ABC to finance the Group’s tax payments In
the previous years

¢ The FDIC-R and/or ABC also asserts breach of contract claimms agamst
Advanta m unhqguidated amounts with respeet to Advanta’s failure to capitahize and comply with
the Capital Maintenance Agreement and/or the C&D Order

12.  INSURANCE PROCEEDS AND PREMIUM REFUND CLAIMS

a Prior to the recervership, Advanta purchased msurance policies for which
ABC was, at least 1n part, a8 named msured or an intended beneficiary (the “Insuraice
Policies™ To the extent that ABC has suffered a covered loss within the meamng of the
relevant Insurance Policies, the FDIC-R 15 entitled to all proceeds paid under applicable
insurance coverage for such loss (the “fusurance Proceeds Claims”y The FDIC-R also has
succeeded to nights, claims and causes of action by ABC agamst directors, officers, and
professionals and others who provided services to ABC  The FDIC-R reserves all of its nghts
and remedies 1n and to any Insurance Policies potentially covering the FDIC-R’s claims agamst
such persons and entities, including policies pursuant to which Advanta or ABC are msureds or
addional insureds. Without hrting the foregoing, the FDIC-R claims any proceeds under the
applicable Insurance Policies for msured wrongful acts that caused harm in any respect to ABC
To the extent that proofs of loss have becn or may be filed with respect to such matters with the
relevant insurer, the FDIC-R hereby claims any payments in respect of such loss, which are not
property of Advanta’s estate and, 10 the extent paid to Advanta, are held i trust for the FDIC-R
as the nghtful recipient thereof The FDIC-R claims and reserves the right to tender 1o the
msurers any insured matter that has been or may be asserted against ABC

b Upon receipt of any and ail uncarned premuums (the “fusurance Premium
Refunds™), 1f any, the FDIC-R is the nghtful legal owner of ABC’s share of Insurance Premium
Refunds to the extent that such premiums were paid by ABC and therefore, such monies are not
property of Advanta's estate The FDIC-R reserves its nght to petiion the appropriate court for the
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entry of any order directing the release and wrnover of such Insurance Premium Refunds to the

FDIC-R.

13 INSURANCE PROCEEDS

a Prior to the receivership, Advanla and/or ABC purchased insurance for
which ABC was, at least 1n pan, a named insured, additional insured, joint insured or an mtended
beneficiary  Such insurance includes, without himutation, the following

COMPANY

AlG/National Unton Fire Ins Co
of Pittsburgh, PA

Berkley Regional Ins Co
Zunch/Fidelity and Deposit Co of MD
Ace/Westchester Fire Ins Co
AxisIns Co
Axis Ins Co.JFireman's Fund Ins

Co of Wisconsin

Chubb Group/Federal Ins Co

AIG/MNational Umion Fire Ins Co
of Pitsburgh, PA

Hooghwis Group LLC/Hudson Ins Co.
Cathn Ins Co Inc

CathnIns Co Inc

XL Specialty Ins Co

Lloyds, London/Marsh Lid

Cathn Specialty Ins Co

ACE/Westchester Surplus Lines Ins Co

Everest Indemnity Ins Co

indian Harbor Inc Co

NYK £309120-2 (184080 0019

POLICY NO.

01-825-19-85/00-478-59-65
RFI 7000061-09

0006576 02

DOX G245804%0 001
MNN 714088/01/2008
MNN 714089/01/2008

6804-5991

00-538-95-70
HN-0303-2239
XSP-95767-0609
XSP-91773-0608
ELU105068-08
QAD32909(1)
X8P-95766-0609
(24074523 001
FLSEE00028-091

ELUI11652-09



Lloyds, London/Marsh Ltd QA33208

Lloyds, London/Marsh Lid QA33108
AlG/National Umaon Fire Ins Co
of Pittsburgh, PA 00-571-04-63
Lloyds, London/Marsh Lid QAD76408
b The FDIC-R 15 continuing its investigation 1nto the extent to which ABC

was the entity that pamd the premums, directly or indirectly, with respect to any such Insurance
Policies as 1o which there is unearned premium and asserts a claim 1o ownership of all such
amounts to the extent that the source of the prermum payments was ABC

c To the extent that a covered loss within the meaning of the relevani
Insurance Policies has been suffered by ABC, the FDIC-R is entitled to all proceeds paid under
apphcable nsurance coverage for such loss  Without lrmting the foregong, the FDIC-R claims
any proceeds under the applicable Insurance Policies for mnsured wrongful acts that caused harm
in any respect to ABC

d To the extent that notices of circumstances, claims and/or proefs of loss
have been or may be submutted or filed with respect (o such maiters with the relevant insurer, the
FDIC-R hereby claims any payments i iespect of such loss, which are not property of the
Debtors’ estates and, to the extent paid to the Debtors, are held i trust for the FDIC-R as the
nghtful recipient thereof

e Alternatively, 1f a court were 1o hold that less than all of the foregoing
momies belong 1o the FDIC-R, then 1n the alternative the FDIC-R asserts a claim for 1ts share of
such amounts from whatever monies are held to be the property of the Debtors” estales

f The FDIC-R reserves the right to tender to the insurers any msured matter
that has been or may be asserted against the recewvership notwithstanding any claim that
proceeds under such Insurance Pohicies are, in whole or in part, property of the Debtors’ estates

g The FDIC-R also has succeeded to nights, claims and causes of action by
ABC agamnst directors, officers, and professionals and others who provided services to ABC
The FDIC-R reserves all of 1ts rights and remedies in and to any Insurance Policies potentally
covering the FDIC-R’s claims agamst such persons and entiies including policies pursuant to
which the Debtors or ABC are msureds or addittonal msureds

h To the extent that Advania 1s the designated nsured to give and receive
notices to the msurer under the Insurance Policies and fails to gtve timely or proper notice to the
insurer of potential losses to which ABC would be entitled under the Insurance Policies or o
ABC and coverage 1s demied as a result, ABC reserves the nght to tender addivonal claims
agamst Advanta for those losses

10
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! Without luniting the foregoing, the FDIC-R 15 aware of a notice of ¢laim
submitted by Advanta on behalf of ABC to its insurers prior 1o the recervership seeking to
recover $35 mllion in restitution paid by ABC 1n accordance with a Cease & Desist Order dated
June 24, 2009 The FDIC-R hereby asserts 11s right 10 any insurance procecds that may paid out
for this claym and that such msurance proceeds are not part of the Debtors” estates

14 LITIGATION CLAIMS

a. The FDIC-R has or may have claims based upon breaches of fiduciary
dutses, breach of contract and/or neghgence by Advanta and/or directors and officers of Advanta
or ABC to ABC, including any liability of the Debtors in connection therewith  Such directors
and officers may have breached their fiduciary duties and/or otherwise failed 1o meet thetr lawiul
obligations or to act in the best mterests of ABC, including but not hmited to,

» Failure to adhere 1o apphcable laws and regulations

e Failure 10 heed warmings of bank supervisory authorities

e Failure on the pan of the directors to exercise adequate supervision over
the Bank’s officers and employees

o Failure to scrulimize insider transachions

e Failure to utihize acceptable accounting methods

o Failure to establish appropniate loan loss reserve levels and methodolopy
¢ Failure to establish adequate debtor repayment programs

o Failure to establish or follow adequate eollection procedures

s Permitting conflicis of interest to the detriment of ABC

¢ Failure to properly manage ABC’s hquidity

* Extensions of credit 1o borrowers who were not creditworthy or were
known 1o be i financial difficulty

¢ Extensions of credit based on madeguate or inaccurate informahon
concerning the financial condition of prospective borrowers

s Failure to employ sound iternal controls
o Failure 10 supervise, manage, conduct and direct the business and affairs
of the bank to mnsure compliance with the law, the by-laws of ABC, and

safe, sound prudent principles of banking

e Permutting unsafe and unsound concentrations of credit
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e Misstatements of financial reports and statements of condition
e Payment of imprudent cash bonuses or dividends

These areas are currently under investigation by FDIC-R and are believed to arise out of a
number of decisions and/or transactions, which have caused or may cause a loss to ABC, man
amount to be determined

b Further, 1o the extent that officers or directors (or any other persons as to
whom the Deblors owe a duly of indemnification or edvancement) assert clmms agawnst the
FDIC-R for indemnification or advancement, the FDIC-R asserts a clatm for reumbursernent of
such amounts against the Deblors

c. The FDIC-R also asserts an unlhiqudated claim for indemmiy or
conirtbution to the extent thal ABC 1s entitled 1o assert such claims agamnst the Debtors with
respect to any pending or future hitigation i which ABC or the FDIC-R 1s or may be a named
defendant

d To the extent any governmental authority obtains or enters an order
directing restitution for the cniminal or otherwise wrongful acts of the officers or directors of
ABC, such orders are for the benefit of the FDIC-R as sucecessor 1o ABC  If the Debtors receive
any payment in respecl of such an order, they shall hold such amounts m trust for ABC, and the
FDIC-R demands that such funds be tumed over to the receivership estate

15 SETOFF AND RECOUPMENT CLAIMS

a The FDIC-R believes that 1t and/or ABC may have valid nghts of Setoff
and/or Recoupment agammst Advanta under apphicable law including, but not hmited to, 12
USC § 1822(d) The FDIC-R s nvestigating the extent lo which such claims may be
avatlable The FDIC-R expressly reserves all of 11s rights with respect to such claims

b At the present ume, the amounts of such nghis of setoff and/or
recoupment are unknown However, the FDIC-R estimates that the claims of setoff and/or
recoupment may be in excess of §5 5 million By way of a sinple example, the FDIC-R believes
that 1t may be entitled to setoff or recoup 81 469 million in refunds with respect to the 2008 Tax
Return,

RESERVATION OF RIGHTS

] Netther this Proof of Claim, nor any subsequent appearance, pleading, clam,
document, swit, motion nor any other writing or conduct, shall cons{itute a waiver or consent by
the FDIC of any' (a) rights to Sovereign Immunity when the FDIC 15 acting 1n s capacity as
Receiver, (b) right to have any and all final orders m any and all non-core matters entered only
afier de novo review by a United States District Court Judge, (¢} night to tral by jury m any
proceeding as to any and all matters so tnable therem, whether or not the same be designated
lepal or private rights, or 1n any case, controversy or proceeding related hereto, whether or not
such jury tnal nght 1s pursuant to statutc or the Umted States Constitution, (d) night to have the
reference of this matter withdrawn by the Unmited States Distmet Court m oany matier or
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proceeding subjecl to mandatory or discretionary withdrawal, or (¢) other nghts, claims, actions,
defenses, setoffs, recoupments or other matlers to which this party 1s entitied under any
agreements or at law or 1n equity or under the United States Constitution - All of the above nghts
are expressly reserved and preserved withouwt exception and with no purpose of conceding
junisdiction 1 any way by this filing or by any other partictpation 1n this matter  The FDIC
expressly reserves all rights at law and equity to assert that the preemption of the Bankruptcy
Court’s junsdiction and the exclusive junsdiction provided under Title [2 and applicable with
respect (o the FDIC.

2 The FDIC reserves the ught to amend, modify and supplement this Prool of
Claim 1n any manner whatsoever, including, without hmitation, the right to assert admmisirative
clatms and prionty claims under Sections 503 and 507 of the Bankruptcy Code, to assert
indemmty or contnbution claims, to assert post-petition claims (including legal costs and
expenses), to file additional Proofs of Claim for additonal clmms, and 1o assert withoul
limstation, any claim to which the FDIC might be enttled, at law or equity The FDIC
specifically reserves all nights to setoff apamnst Advanta any interests that are subject to setofl
under Section 553 of the Bankruptcy Code. Accordingly, the FDIC asserts and reserves all of is
nghts, il any, 1o setoff any sums due to Advanta aganst sums due to the FDIC by Advanta

3 Currently pending before the Bankruptey Court 1s an adversary proceeding, case
number 10-50795 (the “Tax Litigation"), consisting of an Amended Complamt by Advanta
Bank Corp agamnst Advanta Corp (docket no 8) and an Emergency Motion of Plamnuff Advanta
Bank Corp for Declaratory and Injunctive Rehief in Connection with Its Amended Complaint
(docket no 9) The Tax Latigation was commenced prior to the FDIC’s appomntment as receiver
of ABC and mvolves certam Tax Claims  The Tax Litigation 1s an ongoing procedure and the
FDIC retains certain rights in connection therewith. The FDIC-R expressly reserves all ol 1ls
nghis, claims (at law and equily) and remed:es in connection with the Tax Litigabion, including
the night to amend the complaint and assert any additional claims that the FDIC-R believes to be
just and proper Nothing in this Prool of Claim shall be deemed a warver of any nght, claim or
remedy 11 connection with the Tax Litigation.

4 The FDIC-R’s investigations and review of ABC’s and Advama's books and
records {most of which were neither cicated nor mamtained by the FDIC) are ongomng and the
FDIC-R and its professional advisers have not yet had a sufficient opportunity to evaluate and
determune all claims that the FDIC-R may have against Advanta including those relating to the
FDIC-R’s tax entitlements and damages caused by the undercapitalization of ABC and breaches
of Advanta’s obligations and duties 1n connection therewith  As such, this Claim s filed upon
information and belef, and the FDIC-R also reserves the night to further amend, revise, or
supplement this Proof of Claim n any respect, and (o file such additional claims and requests [or
payment including, but not himuted to, other prionty and admmstrative claims for damages
caused by Advanta that anses pre and post-pet:tion

5 The FDIC-R specifically 1cserves any nghts at law or equity that the FDIC-R has
or may have agamst Advanta or any other entity, person or persons, mcludimg inter alia, the
msiders, directors or officers of Advanta
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6. This Proof of Claim 1s not intended to be, and shall not be consirued as (a) an
election of remedies, (b) a waiver of any right to the determination of any 1ssue or matter by a
jury; (c) a warver of any defaults, or (d) a waiver or hrmatation of any rights at law or equily,
remedies, ¢laims or interests of the FDIC-R

7 Copies of various documents m support of this Claim are not attached hereto due
1o the volurminous nature of such documents and the relevant provisions are described herein
Further, a sigmficant portion of such documents should be 1n the possession of Advanta and/or
are matters of public record

NOTICES AND REQUESTS FOR DOCUMENTS AND FDIC REPRESENTATION

All notices and requests for documents 1o the FDIC-R relating to this Claim shall be
served upon.

Denms § Early, Esqg Geoffrey T. Raicht, Esq

Counsel - Legal Division cfo MeDermott Will & Emery LLP

Federal Deposit Insurance Company 340 Madison Avenue

3501 Faufax Dove New York, NY 10173-1922

Arlhington, VA 22226-3500 Telephone (212) 547-5400

DEarly@FDIC gov Facsimile (212) 547-5444
graichi@mwe com

The claims heremn nclude (1) claims 10 funds that may be held by third parties, (2) claims
to funds that are held by Advania or subject to express or equitable trust, (3} general unsecured
claims, and (4) admumstrative and priouty claims. Based on the state of the records currently
available to the FDIC-R, on the fact that many records were not avallable to the FDIC-R at the
time of preparation and filing of this Proof of Claim, and on information derived from varous
records reviewed, it is possible that certain assets which Advanta asserts to own 1n 1ls schedules
or otherwise, may tn fact be owned by the FDIC-R, and may not be property of the Debtors’
estates  The FDIC-R s investigating the circumstances as thoroughly and expeditiously as
possible The FDIC-R hereby asserts 11s claim fo such assels and will submit more specific
claims as soon as information is made available in order to evaluale, ascertam and determine
specific ownership inferests
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TAX SHARING ACREEMENT

-f[‘
This Fourth Amended and Restated Tox Sharng Agreemend, made this _!_5‘__ day of
May, 1995 by and between Advanta Corp , u Delaware corporation, and 11s whally owned
(except for direclor gualifymp shares, when approprinte) derect and indirect subsidiaries,

winch are defined in Section 14 as parties hereto ("Subsidiaries™), shall be s follows

WHEREAS, Advanta Corp {formcr‘i&r TS0 FMnanciat Corp ) entered 1into a First
Amended and Restated Tax Shaning Agreement on October |, 1986, a Second Amended
and Restated Tax Share Agreement on August 20, 1988 and o Third Amended and
Restated Tax Shanng Agreement on October F, 1989 with its then exasting subsidianes,
and the partics thereto now destre to amend and restate the First Amended and Restated
Tax Sharing Agreament, the Second Amended and Restaled Tax Sharing Agreement and

the Third Amended and Restated Tax Shaning Agreement, and

WHEREAS, Advanta Corp rnd i1s substdiznes are, for purposes of the Internal
Revenue Code of 1954, as amended, members of an affthated grovp ("Affiliated Group™)
of which Advanta Corp s the parenl company, and of which all other Advanta Corp

subsichanies arc the member compames ("Member"), and

WHEREAS, it has been determined that Tor the current year the Affiliated Group
should file n consolidated mcome tox retumn, and sinular determinations may be made

with respect to future years, and

WHEREAS, i 1s the iatention of the parties that ¢f such consolidated retumns are
filed, ench Member company should contnibule ey farr and equilable share 1o the tixes
payable by the Affilinted Group or compensation for the reduction in the net operating
loss deducuion, capilal loss deduction, or other tax benefit of the Affilated Group
resulung from the inciusion of the Member companies m the Alfihated Group, bui that in
any evenl, 1he filing of such consehdated returns shall be beneficial rather than

disadvantapeous to each Member company and (hat cach Member company should nol



disadvanlageous 1o each Member company and thal each Member company should not
with respect to any year, of part thereof, for which 1L1s a Member of the Affiliated Group
be required 1o pay more 1 Yeu of taxes or receive a payment in beu of a refund less than
it would have paid or received 1f the Member company hed al all tmes computed and
paid 11s tax hability on a separale return besis {45 ntended that this will comply with
the pro rata method us described tn SFAS 109 and its interpretation and all consideration
of regutatory accounting pninciples
i
NOW, THEREFORE, in consideration of the murual covenants and agreements

contained herein, the parties hereta, intending to be legally bound hereby, agree as

follows

I Computation of Separate Tax,

In any yeer or part thereol 1n whuch it 15 planned Ihat the Affiliated Group and any other
affihiated subsidianies of Advanta Corp wiuch may heremnafter become parties to this
Agreement should file s consohdated tncome tax return (eather {or federal or state taxes),
on or before the date provided by law for payment of any federal or state lax or estimated
federat or state tax by a Mesmber, or as soon thereafier as the necessery computations
have been completed (hereinafier calied the "Adjustment Date") a compulation shall be
made of the accrued 1axes or refund of wx propery reflected in the income statement, on
a sepbrele company basts, that should be reflected undsr generally sccepied accounting
principals  The armount so computed 15 heresnafier referred 1o ay the "Separate Meinber

Tax" or the *Separaie Member Refund,” as the cose may be

2 Payments by Member Companics (0 Advanla Corp.

{(a) Ifonany Adjustment Date there is & Separute Member Tax and the lax payment
then due from the Alfihated Group 15 1n excess of the amount of the Separale Member

Tax, then the Member shall pay 10 Advanta Corp an amount equal 1o the Separale



Member Tax. No member shall pay 10 Advanta Corp un amount i excess of the amount

which would have been payable on a separate compnny basis

b} Il on any Adjustment Date there 1s & Separaie Member Tax which exceeds the
paymen! then due from the Affiliated Group, the Member shall pny 10 Advanta Corp an
Adjustment Payment equal to such Affiliated Group payment then due together with
100% of the excess of the Separate Member Tax over the Affilmied Group payment then

due, or if no such payment 1s then dug 100% of the Separate Member Tax
§

{c) Any tax which 15 due ns a result of en aHernative minimuom tax calealabion shall

be paid by the Advanta Corp to the extent that such tax exceeds the regulor lax

(d) The quarterly estimated income tax payments and the annual tax habiity shall
be remitied to Advanta Corp. on the due dates preseribed by the internal Revenue Code
of 1954, as amended

3 Payments by Advania Corp, to Members,

{a) Ifonany Adwustment Date there 15 n Separate Member Refund, and for the
pened for which such computation 15 made (he Affihiated Group algo files a refund clanm
n an amount equal to or preater than the Separate Member Refund, then promptly afier
the receipt of the refund payment from the tasing authority there shall be paid 1o the
Member an Adjustment Payment equal to the Scparate Member Refund, together with the

allocable share of any interest received with respect theretn

(b) !l onary Adjustinent Date there 15 a Separsle Member Refund and the
Affiliated Group also 1s entitled to a refund, bul such refund 1s Jess than the Scparate
Member Refund, Advania Corp shall pay to such Member payment 1 an amount equal
to the Separate Member Refund, together with an allocable share of any interest promptly

upon receipt of the refund payment {rom the taxing authority



{c} M on any Adjustment Dale there 15 a Separate Member Refund but no Affiliated
Group refund, Advanta Corp shall pay to the Member the amount equal to the Separate

Member Refund

4 Seporate Member Loss,

If on nny Adjustment Date the seperate retum computation for 8 Member would show »
foss byt pot 1 Sepurate Member Refund, Adventa Corp shall pay 1o the Member an
amount cqual to the amount of the foss which results in a tax benefil, delermined in s

manner consisient with the allocaton of tax due 1o taxable Members, from those losses

ot the consolhdated relurn
5, cpation of

Far purposes of delerrmuning payments to be rade under Seclion 2, 3 and 4, the sepasate
company calculations described in Section | shall be apggregated so that each direct

subssdiary of Advana Corp , which itself has one or more subsidianes, shall be affihated
with 115 direct and indirect subsidianes a5 1f each such divect subsidiary of Advania Corp

filed s consolidated relurn
6  Deferred Taxes.

No member shall pay 1o Advanta Corp, any portion of tis deferred federal wmwome tan

ltabilny

7 Audi Results.

I, a5 a result of audit or otherwise, 1t 1s deterrined that there was an error in the

computation of any Adjustment Peysnent, an appropriate repayment or additional



payment shall promptly be made, together with inferest thereon at the prime ratc on the
date of such repayment or additional payment, regardless of whether at that date Advanta

Corp ard the Members are sull joming 10 consolidated returns filed by the Affihated

Group

8 Lilicuve Date,

Promptly upon exccution hereef, o compulation shall be made of the amounts, if any,
t
owing by Advanta Corp 1o the Members or the Members to Advanta Corp , as 1f this

Agreement had been 1n effect since January 1, 1995
% Teonination.

This Apreement shall tenminote if.

{a) the parties agree 1n writing {0 such termenation

{b} ihe Member's membership in the Affiliated Group ceases or 18 (errmnated for any

reason whalsoever
{c) the Affiliated Group fails to file a consolidated return for any taxuble year
Notwithstanding the termination of this Agreement. its provisions will remain in effect

with respeet to any penod of tme duning the tax year sn which termination ocecurs for

which the income of the lerninating party must be included in the consohidated return

10 Assigneat

The respeclive rights and obhigations of cach of the parties to this Agreement may not be

assigned by any party wathout the preor wrilien consent of the other parties hereto



il trat

Any disputes ansimg oul of the inlerpretation or implementation of the terms and

condittons of thus Agreement shel! be submitted to binding arbitzation

12 Access

All matenats, including but not limited 10'tax returns, supporting schedules, workpapers,
corrrespondence and other documents relating 1o consolidaled income tax returns filed by
the Affihated Group shall be made available to any party of this Agreement duning
regular busmess hours  This Paragraph 11 shall survive the termination of this

Apreemenl.

13 Nonvinlation of Applicable Laws

No Member shell pay an nmount in excess of any limitation contamned within this Tax
Shanng Agreement or which would otherwise cause such payment to be i violation of

any sppiicable statute, repulation or admimstrative rxflmg.

14 Parues

Any corporation which 1s currently or winch may in the future become an affiliated
subsidiary of Advanta Com shall become a party 10 this Agreement when 1t becomes a

member of the Affiliated Group

This Agreement shail be effective on the date set forth above, upon execution of sume



Amendmen!

As between Advanta Corp and Advanta Insurance Company, Advanta Life Insurance
Company, Direct Natianal Life Insurance Company and TSO National Life [nsurance
Company, the Fourth Amended and Restated Tax Shanng Agrecrnent dated May 1, 1995,

shall be aniended as follows
‘To add o new provision at the end of Paragraph 2(d) stating

, provided however that Advanta Insurance Company, Advanta Life Insurance Company,
Direct National Life Insurance Companydnd TSQ Nouonal Life Insurance Company
shall be required to make their respective estumaled income wx payments no later than 60
days after sach Advanta Corp estimated income tax payment 1s due

This Amendment has been apreed to by the parhes set forth below, effective as of
September 1, 1995, on the dates so mdicated

Advants Corp.

By il jfﬁgwwwmz»// -

Richerd A Greennwall, President

!
. 7
Attest ,/}gﬁ# /%/Z:.u/ﬁ

Gene § Sclu;cycr, Secxé({ary
Dale j'.l/ {f / 461

Advanta Insurance Company

Advanta Life Insurance Company
Drtrest National Life Insurance Company
TS0 Nat:yi Lafe Insurance Company

By
Charles Podowski, President

Atest @tk ”f G—uﬁéw«w

chnl(}‘ggw‘crs, Secrelary
Date 19;/ lf f/ 45/

A agrovegiasinsiour doe
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Amendment and Adoption

s hetween ADVANTA torp. and Colonial National Financial corp., the
Tax Shering sgreewant hareby being sdapted dated Detobexr 11, 1989,
wvhall be amended as follows:

Paragraph fouxr {4} shall ptrta:

1f on any Adjustment Date the separate return computation for a
Mettber would mhew o loao but not a Separate Member Refund, ADVANTA
Corp. shall pay in a reascmable time after the Adjustment Date to
the Member an amount equal to the amount of the less which rasulte
in » tax bepncfit, determiddd in & mponer consistent with the
allocation of tax due to taxable Members, from those losses ou the

cemsolidated raturn,

The Agreement has been adopted by the parties set forth helow,
effective ag of April 14, 1593, on ths dates so indicated.

ADVARTA Corp.
By:

A dreena t, gident
Attegt:

Gjane E. Schpeyar

Rara:

tolonnel Natiomal Financlml Corp.

=
chartds, President

N

(S
Julie Fovle /)

Date: e géf@ ) o

{anaxrtsen)

1u [ T T T T R Wi Y Ak haes
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WDVANTA Advanta

Corporation

I ‘—-‘”m;\f;:;i\r "os
Dhated as of June 30, 2009 v “‘ ’
Advanta Bank Corp.

11850 S Election Road

Draper, UT 84020

RE: AGREEMENT TO PROVIDE A BORROWING FACILITY AND ASSURE
MAINTENANCE OF CAPITAL LEVELS, Effective as of June 30, 200%

(Gentlamen

This letter agreement, effective as of June 30, 2009, emends all prior debt obligations
referenced heremn and supersedes all prior borrowing facilities, including any
amendments thereto, between Advanta Corp (*Advanta™) and Advanta Bank Com
(\IABC",}‘

Whereas Advanta wishes 1o assure mawmienance of ceriam capnal levels at ABC by
provichng as necessary for forgrveness of amounts pavable by ABC to Advanta under
and subject 1o the terms of this letter agreement, and

Wheseas, from time (o time, ABC wishes to obtain short-term advances from Advanta
under and subject to the terms of this letter apreement

Now, therefore, mtending to be legally bound, the parties apree as follows

1 Cepual Mamienance

Advanta hereby agrees to forgive all or a portion of amounts payable by ABC to Advanta
with 1espect 10 cerizm debt obligations specificd below {or the purpose of maintamning
ABC's mummum capital ratio requirements  The maximum combmed amount of debt
forgaveness permutied under Sections 1 and 11 of this letter agreement shall nol exceed
$25,000,000

To assure comphance with the caprtal requirements imposed by paragraph 4(b) of the
Federal Deposit Insurance Corporation’s Order to Cease and Desigt agamst ABC, dated
Iune 30, 2009 (the “Order™), ABC val] be rehieved of 1ts oblipations 10 repay all or a
portion of any amounis payable by ABC 1o Advanta for intercompany advances,
rexmbursements, fees and charges (“Intercompany Advances ) under General Ledger
Account Number 353900 (with an account balance of $11 573,283 as of May 31, 2009),
as necessary 50 that at ail umes, ABC mamains the capnal levels required under the
Order ABC’s obligations to repay Advanta for Intercompany Advances will be waived



and forgiven, to the extent, and only to the exten, such amounts are required to maintan
the minimum captal ratio levels set {orth in the Order

In the event that ABC remans unable o memtamn the mimmum capiial ratio requirements
set forth 1n the Qrder afier waiver and forgiveness of all amounts payable by ABC to
Advanta for Intercompany Advances, ABC will thereafier be rehieved of 1ts obhigations 1o
repay all or such portion of any funds on deposit 1n the Settiement Account (“Settlement
Accouni Advances™) established m Section 2(b)(in} of the Receivables Purchase and
Servicing Apreement between ABC und Advanta, dated Jupne 29, 2005 (as amended) 1n
the same manner a3 deseribed above i order to assure that at all times, ABC mamtains
the capital levels required under the Order  ABC’s obhgations to repay Advanta for
Settlement Account Advances will be waived end forgiven, to the extent, and only 10 the
extent, such amounts are required to mantain the mimimum capstal ratio requirements set
forth in the Order.

!l Borrowing Facility {Uncommitied

Advanta hereby agrees to provide ABC with an unsecured working capital hne of credit
for the purpose of funding ABC’s short-term interim cash needs  ABC recognizes that
the Borrowing Facility 15 uncommutted and Advanta may choose, 1n its sole discretion. to
delay or deny funding of any request for advances except that Advanta may not delay or
deny any request or advances or debt forpiveness necessary 10 essure maintenance of
minimum capital levels referenced heremn, provided such amount s total shall not exceed
$25,000.000 The maximum amount available on this hine 15 $10,000,000 Thus facility
will be available 10 ABC until December 31, 2009 and may be renewed for an additional
six months with affirmation approval from both partes s set forth below

Approval of this borrowing facshty and affirmation approval of any renewal of this
borrowng facihity for an additienal s1x month perted shall be evidenced by the execution
of a Master Promssory Note substanuelly m the form of Exlubst A attached hereto
Advances will be on the terms set forth in the Master Promussory Note and on such other
lerms as are mutueally agreed upon from time 1o time and confirmed in wiiting.

Interest on advances will accrue from the date of the advance The interest rate in effect
from the date of the advance to the first Interest Reset Date (as defined below), will be
the imtal interest rate. Thereafier, the interest rate for each advance will reset monthly
on the 15% day of each month that the advance 15 outstandmng (the “Interest Reset Date™)
On each Interest Reset Date, the mterest rate wili be the Prime Rate for the day that 15
two (2) business days prior o the Interest Reset Date, as reporied on Bloomberg Interest
will be payable monthly 1n arrears on or before the third business day of the month or at
the ume of repayment or partial prepayment of principal, provided, however that to the
extent mterest is not pawd monthly 1t shall be deemed to be an additional advance of
principal hereunder

Unless otherwise set forth below and 1n Master Promussory Note, principal and accrued
interest must be repaxd on or before the Matunty Date, in accordance with the terms of



the Master Promussory Note  Prepaymenis may be made at any ume prier to the Maturity
Date without penalty

in the event that ABC 15 unable to mamtain the nunumurn capital ratio requirements set
forth in the Order afier waiver and forgiveness of all amounts payable by ABC to
Advania for Intercompany Advances and Seftlement Account Advances pursusnt o
Section ! of this letter apreement, ABC wall thereafier be relieved of its obligations 1o
repay funds drawn under the Master Promissory Note {("Master Promissory Noie
Advances"} as necessary 1o assure that al all times, ABC maintains the capstal levels
required under the Order ABC’s obligations to repay Advanta for Master Promissory
Note Advances will be waived and forgiven, to the extent, and only to the extent, such
amounts are requtred to mamntain the mimimurn capial ratio requirements set forth 1o the
Order

Il Additional Capital Conimbution

In the event that ABC 1s relieved of 1ts ablipanons 10 repay any Intercompany Advances,
Settlermnem Account Advances, or Master Promissory Nose Advances (collectvely, the
"Additional Capual Contribution™) owed to Advanta i order 1o comply with 1ts capital
ratio requirements, such funds shall immediately convert into a capital contribution of
Advania to ABC and be reflected as such on the books and records of each party Before
July 31, 2009, ABC shall deliver to Advanta an officer’s certificate stating the Additional
Capital Contribution as of June 30, 2009, if any, and documenting the amount of such
Addiional Capital Contribution attributable to forgiveness of Intercompany Advances,
Senlement Account Advances, and Master Promissory Note Advances



v Miscellaneous

In the event of a conflict between thus letter agreement and the Master Promissory Note,
the terms of the Master Promissory Note shall govern

Each of the undersipned parties has caused this letter agreement to be duly executed by a

duly authorzed representative, all as of the date first writien above

Advanta Corp

By /‘%gﬁ///gﬁ?m

PhilipM Browne
Senior Vice President and Chief Financial Officer

Accepled and Agreed

Advanta Bank Corp

By{ﬂ%ﬁv\

él(ffu’()bldman
Tule hief Financial Officer




Lxhibit A
MASTER PROMISSORY NOTE

Amount 310,000,000 (subject to the Dated as of hune 30, 2009
terms and conditions
described herein)

For value recerved, Advanta Bank Corp (the “Borrower™) hereby promises to pay to the
order of Advanta Corp. (the “Parent™}, the principal amount of all advances made by the
Parent to the Borrower, plus interest acenuing thereon, under the terms of his Master
Promussory Note The agpgrepate principal amount of all advances made and outstanding
hereunder aggregated wth any advances outstanding under any other Lines of crednt

between the Borrower and the Parent shall at no Ume exceed TEN MILLION DOLLARS
($10,000,600)

The Borrower hereby authonzes the Parent 1o accept written, facsimle (fan) or e-mail
structions from the Borrower's President, Cluel Financial Officer or Treasurer or their
designees Advances lo the Borrower shall be credited 1o the Borrower's DDA account
referenced below  Advances may be repad mn whole or 1n part at any time prior to the
Maturity Date without penalty  All prmcipal repayments and interest payments
hereunder shali be evidenced by the actual crediting of funds to the Parent’s account
referenced below

Advances to the Borrower will be paid from the Parent’s account at

Advanta Bank

ABA# 031100212
Advanta Corp

Account # 105027731 -04

The Borrower requests that, unless otherwise stated, Advances be paid to the Borrower's
account at

Advanta Bank Corp

ABA# 124384848

Draper, UT

Credit Advanta Bank Corp

The Parent requests that all repayments and intecest payiments be made to 1ts account at

Advanta Bank

ABA# 031100212
Credst Advanta Corp
Account # 10502771-04



Interest on advances will accrue from the date of the advance The interest rate in effect
from the date of the advance 1o the first Interest Reset Date (as defined below), will be
(r) the Prime Rate for the day that 15 two (2) business days prier to the | 5" day of the
month prior to the date of the advance, as reported on Bloomberg, or {b) if the advance
occurs berween the 15" day and the last day of a month then the Prime Rate for the day
that 15 two (2) business days prior to the 15" day of the month 1n which the advanue 13
taken, as reported on Bloomberg Thereafter, the interest rate for each advance wili reset
monthly on the 15" day of each month that the advance is oulstanding (the “Tmterest
Reset Date™) On each Interest Reset Date, the interest rate will be the Pnme Rate for the
day that is two (2} business days prior to the Interest Reset Date, as reported on
Bloomberg

Interest wili be payable monthly m arrears on oy before the third busmness day of the
month or at the ime of repayment or partial prepayvment of pnneipal, provided, however
that to the extent interesi 1s not pard monthly 1t shall be deemed to be an addinonal
advance of pnincipal hereunder  Interest on advances shal} acerue from the dite the
advance is credited to the Borrower’s account until the day smmediately precedmp
repayment Interest shall be computed on the basis of a year consisting of 365 days and
pard for actual days elapsed Under this Master Promussory Note, advances, repayments
of principal and mterest on the advances shall be made in immediately available funds

Prepayments may be made at eny time prior to the Maturity Date without penalty

If and only 1f afier all amounts payable by Borrower 10 Parent {or imercompany
udvances, reimbursements, fees and charges (“Intercompany Advances™) under General
Ledger Account Number 353900 and all funds on deposit 1 the Settlement Account
(“Settlement Account Advances™) established 1n Section 2(W)(in) of the Recervables
Purchase and Serviemg Agreement between Borrower and Parent, dated June 29, 2005
{as amended), have been forpiven by Parent, and such amounts have been converted into
capital contributions from Parent to Berrower and such amounts are not suffictent to
maintain the mimimum capital ratios required under paragraph 4(b) of the Federal Dapostt
Insurance Corperetion’s Order to Cease and Desist apainst the Borrower (“Order™), dated
June 30, 2009, ther the Borrower will be reheved of its obligation to repay funds drawn
under this Master Promussory Note (the “Master Prorussory Note Advanees™) to the
extent, and only to the extent, that such funds are required to mamntan the rummom
caprial rauos required under the Order  Such debt rehef under this Master Promissory
Note shall be referred to heremn as the “Additional Capital Contribution™

In the event that Borrower 15 reheved of ns obligations (o repay any Intercompany
Advances, Settlement Account Advances, or Master Promissory Note Advances owed 1o
Parent m order to comply with its capital ratio requirements, such funds shall
immediately convert into & capital contribution of Parent to Borrower and be reflected as
such on the books and records of each party Before July 31, 2009, Borrawer shall
dehiver to Parent an officer's ceruficate stating the Additional Capnal Conmbution as of



June 30, 2009, if any, and documenung the amount of such Addmonal Capital
Contribution as well as the amount of Torgiveness of Intercompany Advances and
Settlement Account Advances

The intent of these forgrveness provisions 1s 10 assure that the Borrower will ot ail umes
be in comphance with paragraph 4(b) of the Order Any Borrower obligations under this
Master Prormssory Note that constimie all or a portion of the Additionsl Capilal
Contribution shail be extunguished and the Parent will be deemed to have sunultaneously
made a capital contnibution to the Borrower 1o the amount of the Addinonal Capital
Contribution  Any remaimng brlance owed by the Borrower hereunder not required to
satisfy the capital requirements set forth in the Order shall remain subject to the
repayment terms specified i this Master Promussory Note

To the extent any other agreemeni related to the Intercompany Advances, Sertlement
Account Advances, or Master Promussory Note Advances 15 at variance with the
provisions of this Note, this Note shall povern

The term of this Master Promissory Note shall be unnl December 31, 2009 (the “Matunty
Date™), with payment in full due on the Maturity Date unless the Borrowing Facility
batween the Borrower and the Parent, dated as of June 30, 2009 15 renewed for an
additional s1x month peniod  In the event the Bormowing Facility between the Borrower
and the Parent is renewed, the Borrower and the Parent shall evidence thewr afftrmation
and approval of such 2 renewal by executing a new Master Promissory Note refating 1o
the renewel period

This Master Promssory Note 1s the Master Pronussory Note referred 1o in and 15 entitled
to the benefits of the Barrowing Facihity letter agreement between the Borrower and the
Parert dated as of June 30, 2009 Capitalized terms used herein without defimuon shall
have the meamngs ascribed 1o such terms m that letier agreement

Thus Master Promassory Note shail be governed by and constituted n secordance with the
laws of Delnware

Advanta Corp. Advans Bank Corp
By By
Name PhilipM Browne Name Ken Goldman
Title Senior Vice President Titte Chief Financial Officer

and Chief Financial Officer



MASTER PROMISSORY NOTE

Amount  $10,000,000 (subject to the Dated as of June 30, 2009
terms and condilions
described herein)

For value recerved, Advanta Bank Corp (the * Borrower™) hereby promises 1o pay to the
order of Advanta Corp (the "Parent™, the principel amount of all advances made by the
Parent 1o the Borrower, plus interest accrumg thereon, under the terms of thus Master
Promssory Note. The aggregate principal amound of ell advances made and outstanding
hereunder apgregated with any advances outstanding under any other lines of credit

between the Borrower and the Parent shal] at no time exceed TEN MILLION DOLLARS
(810,000,000)

The Borrower hereby authorizes the Parent 1o accept wnitter, facsinule {fax) or e-mail
mstructions from the Borrower’s President, Chief Finanesal Officer or Treasurer or their
designees Advances to the Borrower shall be credited w0 the Borrower’s DDA account
referenced below  Advances may be repaid in whole or 11 part &l any time prior 1o the
Matunty Date without penalty Al principal repayments and interest payments
hereunder shall be evidenced by the actual crediting of funds to the Parent’s account
referenced helow

Advances o the Borrower will be pud from the Parent’s account at

Advania Bank

ABA# 031100212
Advanta Corp

Account # 10502771-(4

The Borrower requests that, unless otherwise stated, Advances be paxd 10 the Borrower’s
account at

Advanta Bank Corp

ABA# 124384848

Deaper, UT

Credn Advania Bank Comp

The Parent requests that all repaymenis and interest payments be made 10 118 account at

Advanta Bank

ABA# 031100212
Crednt Advanta Corp
Account # 1650277104



Interest on advances wall aecrue from the date of the advance  The imterest rate n effect
from the dote of the advance 1o the first Interest Reset Date (a5 defined below), wil] be
(a) the Prime Rate for the day that is two (2) business days prior to the 15™ day of the
month prior to the date of the advance, as reported on Bloomberg, or (b) if the advance
occurs between the 15 day and the last day of a month then the Prime Rate for the day
that 15 two {2) business days prior to the 15" day of the month 1n which the advance 1s
taken, as reporied on Bloomberg  Thereafier, the imterest rate for each advance will reset
monthly on the 15" day of each month that the advance 15 outstanding (the “Interest
Reset Date™) On each Interest Reset Date, the mterest rate will be the Prime Rate {o the
day that 15 two (2) business days prior to the Interest Reset Date, as reported on
Bioomberg

Interest will be payable monthly i arrears on or before the third business day of the
month or at the ume of repayment or partia) prepayment of principal, prowvided, however
that 1o the extent interest 1s not paid monthly 1t shall be deemed to be an additional
advance of principal hereunder Interest on advances shall accrue from the date the
advance s credited o the Borrower™s account until the day immediately preceding
repayment Interest shall be computed on the basis of a year consisting of 365 days and
paid for sctual days elapsed  Under thus Master Pronussory Note, advances, repayments
of pnincipe! and interest on the advances shall be made i immediately available funds

Prepayments may be made at any time prior to the Maturity Date without penalty

[f and only 1f efier aft amounts payable by Borrower to Parent for intercompany
advances, rermbursements, fees and charges {“Intercompany Advances™ under General
Ledper Account Number 353900 and all funds on deposit in the Settiernent Account
(“Seftlement Account Advances™) established in Section 2(b)(in) of the Receivables
Purchase and Servicing Apreement between Borrower and Parent, dated June 29. 2005
(as amended}, have been forpgiven by Parent, and such amounts heve been converted mio
capitzal contributions from Parent to Borrower and such amounts are not sufficient to
maintam the miumum capttal ratios required under paragraph 4(b) of the Federal Depasit
Insurance Corporation’s Order to Cease and Desist against the Barrower (*Qrder”), dated
June 30, 2009, then the Borrower will be relieved of 115 obligation to repay funds drawn
under this Master Promissory Note (the “Master Promissory Note Advances™) to the
exient, and only to the extent, that such funds arc required 1 mamtam the minimum
capital ratios required under the Order  Such debt relief under this Master Promissory
Nofe shal be referred to herein as the “Addiional Capital Contribution”

In the event that Borrower 15 relieved of is obligations to repay any Intercompany
Advances, Settlement Aceount Advances, or Master Promussory Note Advances owed 10
Parent in order to comply with 1ts capital ratio requirernents, such funds shall
immediately convert mio a capital contribution of Parent to Borrower and be reflected as
such on the books and records of each party  Before July 31, 2009, Borrower shall
deliver to Parent an officer’s cernficate staing the Additional Capital Contribution as of
June 30, 2009, f any, and documenting the amount of such Addional Capial



(Contribution as well as the amount of forgiveness of Intercompany Advances and
Settlement Account Advances

The ntent of these forgiveness provisions 1s to assure that the Borrower will at all times
be i comphance with paragraph 4{b) of the Order Any Borrower obhigetions under this
Master Promissory Note that constitte all or a portion of the Additional Capiial
Contribution shall be extinguished and the Parent will be deemed 10 have simuitaneously
mede a capital contnbuvon to the Bomower in the amount of the Additional Capital
Contribution  Any remaning balance owed by the Borrower hereunder not required to
satisfy the caprtal requiremnents set forth m the Order shall remain subject to the
repayment terms specified 1in this Master Promissory Note

To the extent any other agreement related to the intercompany Advances, Settlermnent
Account Advances, or Master Pronussory Note Advances 15 a1 variance with the
provisions of this Note, this Note shall govern

Fhe term of this Master Promussory Note shall be until December 31, 2009 (the “Marurity
Date™), with payment in full due on the Maturity Date unless the Borrowing Facility
between the Borrower and the Parent, dated as of June 30, 2009 15 renewed for an
addional six month penod  In the event the Borrowing Facihity between the Borrower
and the Parent 15 renewed, the Borrower and the Parent shall evidence thewr affirmation
and approval of such 8 renewal by executing a new Master Prommussory Nole relating to
the renewal perind



This Master Promissory Note 1s the Master Prorssory Note referred 10 10 and 15 entitled
to the benefits of the Borrowing Facility letier agreement between the Borrower and the

Parent dated as of June 30, 200% Camialized terms used heremn without defimtion shall

have the meanings ascnbed 10 such terms 1n that Jetter agreement

This Master Promssory Note shal] be poverned by and constituied 1 accordance with the
laws of Delaware

Advanta Corp Advanta Bank Corp
By W ,ébmau. BY ,Z 47
Name Philip M Browne / Name' Ken Go}éman
Title Semor Vice President Title  Chief Financial Officer

and Chief Finaneial Officer



OFFICERS CERTIFICATE
NOTICE OF WAIVER, FORGIVENESS AND CAPITAL CONTRIBUIION

I, Ken Gaoldman, certify thal I am the duly elected Semion Vice President and Chief
Financizl Officer of Advanta Bank Corp , a Utah industiial bank, (*ABC™), and further
ceruify to Advanta Comp {“Advanta”) m such capacity that

1 Refeience 15 made 10 that certain Agreement to Provide a Borrowing Fanlity and
Assure Mammtenance of Capital Levels {(the “Agreement™), dated June 30, 2009 by
and between ABC and Advanta  All terms that are not defined heresn shail have
the meaning ascribed to them in the Agieement

2 Pursuant to the Agreement, notice 15 hereby provided that 10 asswe conphance
with the capital requirernents under the Order, $10 mithon of Intercompany
Advances from Advanta to ABC 15 waived and forgiven by Advanta and such
amount 15 and shall be recoided as a capital contnibubion ol Advanta 1o ARC
effective as of June 30, 2009 and shall be deemed an Addinonal Capyial
Contnibution under the Agreement

3 [Duetothe fact that management and KPMG have idenufied several open neas
and the books of ABC have not yet closed so that the capital requirements under
the Order are not yet finally determmed, addisonal amoumts may need o be
{orgrven pursuant to the Agreement pnor 1o the filing of ABU s call 1eport on Juh
30, 2009

IN WITNESS WHEREOF, the undersigned has exccuted this Officer’s Certificate this z§™
day of July, 2009

Advame Bank Corp

ﬁ%%\_m_

v Ken Q‘demnn
Senior Vice President, Chief Financial Officer

Agreed to and acknowledged
this J{_day of July, 2009

Advanta Corp

Nl —

By PhilBrowne
Semor Vice President, Chief Finaneial Officer

C \Dotumcnts g SetinepsVigroldmad Looal Senmgst] emporary Intemel Fien QLK {200« Ceruficm Nolwe nf Addibona
Capnol Contetbiuson 072308 {3) doc



Advanta Bark Garp
Review of Forecac! and Actual Capital Levels

Tier 1 Camtal, before disallowad DTA
[hsallowed DTA

Tier § CapHal

Avergge assels

Tier 1 Leverage Ratio

Excassi{deficiency) to 5% Tier 1 leverage ratio

K Goidman 7-24-09

Forscast . Aciuat
Plan Scerano 7124 - before /24 after
1F 6/29 updale contnibulion  soninbubion
210 187 204 2
(47) {47) {66) (66)
183 150 138 148
2914 2988 2.948 2 946
5 6% 50% 4 7% 5 0%
17 . (10}
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OFFICERS CERIIFICATE
NOTICE OF WAIVER, FORGIVENESS AND CAPITAL CONTRIBUTION

1, Ken Goldman, certsfy that | am the duly elected Semor Vice President and Chiel
Financial Officer of Advanta Bank Corp |, a Utah sndustnal bank, {"ABC"), and {urther
ceruify to Advanta Corp (“Advanta™) m such capacily that

! Reference 15 made to that cortam Agreement to Provide a Borrowing Faciiny and
Assure Mamtenanee of Capital Levels {the ‘Agreement™), dated June 30, 2009 by
and between ABC and Advanta Al terms that are not defined herein shall bave
the meanng aseribed to them m the Agreement

2 Pursuant to the Agreement, notice 15 hergby provided that 1o assure compliance
with the capnal requirernents under the Oider, $4 mithon of Intercompany
Advances from Advanta to ABC 1s waived and forgiven by Advanta and such
amount is and shall be recorded as a capiial contribution of Advanta 10 ABC
effective as of June 30, 2009 and shall be deemed an Addsonal Capital
Contribution unde: the Agreement

IN WITNESS WHEREOF, the undersigned has executed this Officer’s Cert ficate this
29™ day of Tuly, 2009

Advanin Bank Cosp

y. Ken man
Senior Vice President, Chief Financiat Officer

Agreed 10 and acknowledged
this 29th day ol July, 2009

Advanta Corp

By P%Bmwnc T

Senior Vice President, Chief Finoncial Officer
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OFFICERS CERTIFICATE
NOTICE OF WAIVER, FORGIVENESS AND CAFITAL CONTRIBUIION

1, Ken Goldman, certify that ] am the duly elected Semon Vice President and Chiel
Finanpial Officer of Advanta Bank Corp, a Wah industrial bank, (" ABC™), &nd finther
certify 10 Advania Coip (“Advanta”) i such capaeity that

1. Reference 15 made to that certam Agreemen! to Provide 2 Borrowing Facihity and
Assure Marnstenance of Capital Levels (the "Agreement™), duted June 30, 2009 by
and between ABC and Advanta  All tenms that are not defined herein shall hove
the meaning ascribed to them mn the Agreement

1%

Pursuant 1o the Agreement, to assure compliance with the capital requirements
under the Order, $5 million of pbiigations from ABC 1o Advanta s hereby warved
and forgiven by Advanta, which obhigations shall be sauisfied (1) first from any
remaimng Intercompany Advances, then (13) 10 the exient necessary, from
Seftlernen! Account Advances, and then (in) to the extent necessary, from Master
Promissory Note Advances, all of which advances to be caleniated as ol the close
of ABC's boaks on July 31, 2009 fo a 10tal not to exceed 85 mafhon Such §35
mijlion :8 and shall be recorded us o capital contnbution of Advants to ABC
effective as of July 29, 2009 and shall be deemed an Addmional Capial
Contnibution under the Agreement

IN WITNESS WHEREOF, the undersigred has executed thes Olficer’s Certificate this as
of the 29" day of July, 2009

Advanta Bank Corp

Sefor Vice President, Chuef Financial Officer

Agreed to and acknowledged
as of the 29" day of July, 2009

Adventa Corp

%%m&‘:—m;

Semior Vice President, Chief Financial Officer

C\Documents and SettingsUpoldmuntlout! Senngsh temporary internet L ILROLR 1200 eer s Cerhfivnle Hoite of Addmonnl
Capilal Congribiuson #3 $T2009 (2) due
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AMENDMENT TO AGREEMENT TO PROVIDE A BORROWING FACILITY
AND ASSURE MAINTENANCE OF CAPITAL LEVELS and MASTER
PROMISSQRY NOTE

This Amendment to Agreement to Provide a Borrowing Facility and Assure
Mamtenance of Capital Levels (thus “Amendment™) 1s made and entered into this July 11,
2009 between Advants Corp  (“Advanta™) and Advanta Bank Corp (“ABC™)

RECITALS

A. Advanta and ABC have previvusly entered into an Agreement to Provide &
Borrowing Facuility and Assure Maintenance of Capital Levels dated as of June 30, 2009
(the “Agreement™)

B. ABC has previously entered into 8 Master Promissory Note dated as of
June 30, 2009 in the amount of $10,000,000 to Advants Corp. (the “Master Promissory
Note™)

C. Adventa snd ABC now desire tp amend the Agreement and the Master
Promussory Note as set forth berein

AGREEMENT

In consideration of the mutual covenants contamed heren and other good and
valuable consideration, receipt and sufficiency of which 15 acknowledged, Advanta and
ABC hereby agree as follows

1 Section HI of the Apreement 15 deleted 1n 115 entirety and 15 replaced and
superseded with the following:

HI Additional Captal Contribution

In the event that ABC 1s relieved of 1ts obligations 1o repay any Intercompany
Advences, Settlement Account Advances, or Master Promissory Note Advances
{collectively, the “Additional Capital Contribution™) owed to Advants in order to
comply with its capital mtic requirements, such funds shall immediately convert
into a cepital contribution of Advanta 1o ABC effective as of the last day of the
month 1 which ABC's obhigations are forgiven (the "Contribution Date™), and
shall be reflected as such on the books and records of each party as of the
Contribution Date  Before the last day of the month following any Contribttion
Date, ABC shall deliver to Advants an officer’s certificate stating the Additional
Capital Conmbution as of the Contribunion Date, if any, end documenting the
amount of such Additional Capital Contribution attnbutable 1o forgiveness of
Intercompuny Advances, Settiernent Account Advances, and Master Promussory
Note Advences,



2 {(a) The following paragraph that 15 part of Extubit A to the Agreement 15
deleted in rts entirety and is replaced with the paragraph that sppears 1n 2(b) of this
Amendment

“In the event that Borrower 15 relieved of its obligations to repay
any Intercompany Advances, Settlement Account Advances, or
Master Promiseory Note Advances owed 10 Parent in order to
comply with its capiial ratio requirements, such funds shafl
immedtately convert into a capital contnbution of Parent to
Borrower and be reflected as such on the books and records of
exch party Before July 31, 2009, Borrower shall deliver to Parent
an officer’s certificate stating the Additional Capital Conmbution
as of June 30, 2009, if any, and documenting the anount of such
Additional Capital Contribution as well as the amount of
forgiveness of Intercompany Advances and Seitlement Account
Adyences ™

(6)  “In the event that Borrower 1s rehieved of its obligations to repay any
Intercompany Advances, Settlement Account Advances, or Master Promissory Note
Advances owed to Parent in order to comply with 1ts capital ratio requirements, such
funds shall immediately convert into a caputal contnbution of Pareat to Borrower
effective as of the last day of the month 1n wiuch Borrower's obligations are forgrven (the
“Contribution Date™), and shall be reflected as such on the books and records of each
party as of the Contribution Date. Before the last day of the month following any
Contribution Date, Borrower shall deliver 10 Parent an officer’s certificate stating the
Additional Capital Contribution a5 of the Contnibution Date, if any, and decumenting the
amount of such Additicnal Capital Contribution ns well as the amount of forgiveness of
Intercompany Advances and Settiement Account Advances

3 (@)  The following paragraph that is part of the Master Promussory Note, dated
as of June 30, 2009, between Advanta Corp. and Advanta Bank Corp. 15 deleted m ns
entirety and 1s replaced with the paragraph that appears m 3(b) of this Amendment’

“In the event thet Borrower is rehieved of 1ls obhigations to repay
any Intercompany Advances, Settlement Account Advances, or
Master Promissory Note Advances owed to Parent 1 order to
comply with its capital rato requirements, such funds shall
immediate]y convert into a capital contribution of Parent to
Borrower and be reflected as such on the books and records of
each party Before July 31, 2009, Borrower shall delrver to Parent
an officer’s certificate steting the Additional Capital Contribution
as of June 30, 2009, if any, and documenting the amount of such
Additional Capital Contnibution as well as the amount of
forgiveness of Intercompany Advances and Setilemnent Account
Advances "



(b}  “Inthe event that Borrower is relieved of 1ts obligations to repay any
Intercompany Advances, Seitlement Account Advances, or Masler Promissory Note
Advances owed to Parent in order to comply with 1ts capital ratio requirements, such
funds shall immediately convert mto a capital contribution of Parent to Borrower
effective as of the last day of the month in which Borrower's obligatians are forgiven (the
*Contribution Date™), and ghall be reflected as such on the books and records of each
party as of the Contnibution Date  Before the last day of the month following any
Contribution Date, Borrower shall deliver to Parent an officer’s certificate stating the
Additionsd Capital Contributson as of the Contribution Date, if any, and documenting the
amount of such Additional Capital Contribution as well 8s the amount of forgiveness of'
Intercompany Advances and Seitlement Account Advances ™

4. Capitalized terms used but not otherwise defined 1n this Amendment will have the
meamngs sel forth in the Agreement

5 In the event of a conflict between this Amendment and the Agreement or the
Master Promissory Note, the terms of this Amendment will control  Otherwise, all terms
and conditions of the Agrecment and the Master Promissory Note wiil remain n full
force and effect

6 This Amendment may be executed 1n several counterparts each of which will be
deemed an origival but all of whach will constitute only one Amendment,

IN WITNESS WHEREQF, the parties hereto have executed this Amendment as

of the date first above writlen

Advanta Corp

oy LM e

Phaltp M Browne
Senior Vice President and Chief Financinl Officer

Advanta Bank Corp

o A S

Na:t;z‘.(.]obn Moore \

Titler President




